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TO THE READER,

The European Union (EU) and the United States of America
(US) - the largest economic markets in the world - have been
officially negotiating the establishment of a common free
trade area (FTA) since July 2013. The Transatlantic Free Trade
Agreement or Transatlantic Trade and Investment Partnership
(TAFTA|TTIP) aims to ease business activities across the Atlan-
tic through the elimination of tariffs and the harmonization of
regulatory standards. TAFTA | TTIP is a colossal undertaking
that, if concluded, will establish the largest FTA in history.

TAFTA | TTIP is sold as a panacea: an all-encompassing solu-
tion for most of the economic problems that the US and the
EU face nowadays. The official discourse of the negotiating
partners is that the creation of the FTA will boost growth and
employment on both sides of the Atlantic. By placing the focus
on these vague economic promises, which are - so far - solely
based on a study from the Centre for Economic Policy Research,
European and US leaders narrow the debate considerably. As
recently leaked documents show, the focus on jobs and growth
is not the central goal of the agreement; it is merely a discursive
strategy that aims to limit criticism and opposition in order to
ensure the successful completion of the TAFTA | TTIP.

Against this background, this publication takes a different
direction from the one chosen by EU and US decision mak-
ers to discuss the free trade agreement. Instead of narrowing
the debate, we choose to broaden it. Given the magnitude of
the agreement, an account of the far-reaching social, political,
and economic consequences for EU and US citizens, as well
as for those citizens of third countries, is imperative. To open
the debate to a variety of stakeholders throughout the globe is
therefore critical. The relevance of this direction is even more
pressing for two additional reasons.

Firstly, the negotiations have been taking place mostly behind
closed doors. A large section of civil society has not only been
kept in the dark, but has also had to rely on limited sources of
information. This situation leaves citizens bereft of adequate
tools and concrete data to critically engage their elected officials
on the potential effects of the TAFTA| TTIP. Problematically, this
reinforces the privileges of those that tend to be closer to the



decision making process, such as corporations. However, civil
societies within the EU and the US have rights to information
and accountability, should be able to publicly discuss and advo-
cate for and/or against specific policies, and should be granted
the same levels of participation as corporations.

Secondly, as whistleblowers leak documents on the nego-
tiations to the public, there are increasingly clear and
unambiguous signs that other FTAs, which the transatlantic
community is negotiating, are in conflict with the interests of
a number of stakeholders. The Comprehensive Economic and
Trade Agreement (CETA), negotiated between Canada and the
EU, applies contents of the previously proposed and rejected
Anti-Counterfeiting Trade Agreement (ACTA). Furthermore,
the Trans-Pacific Partnership (TPP), which the US and thirteen
other Pacific countries are negotiating, proposes even harsher
and more restrictive intellectual property and copyright provi-
sions than ACTA and CETA. These precedents, among others,
call into question the nature of the transatlantic partners’ nego-
tiating mandate and goals.

To ensure that our publication represents the voices of a plu-
rality of stakeholders as well as different geographical areas,
academic disciplines, expert knowledge, and addresses a wide
range of topics, we decided to open an international call for
papers. The response was overwhelming - a clear indication
of the interest of civil society in contributing to the discussion
and gaining a say in the ongoing negotiation process.

The 22 articles compiled in our publication examine a wide
variety of topics that are related to the TAFTA| TTIP: these span
from the quality of food to the fair use of cultural and intel-
lectual materials, from the protection of digital consumers and
their privacy to the costs of medication, and from the effects on
European integration to the impact on the rest of the world. Our
goal is to nurture a dialogue between divergent perspectives
in order to show that there are different ways to consider the
free trade agreement and its consequences. We are certain that
this will allow the reader to obtain a broader view of what the
agreement may truly entail.

The articles are organized into four thematic sections. The first
section sets the stage and deals with general considerations
about the agreement. The second one addresses the impact of
the TAFTAITTIP on civil society and consumers. The third sec-

tion questions the agreement and its relation to third countries,
whereas the fourth and final one focuses on specific policies
and trade issues included within the TAFTA | TTIP. The reader
should note, that unless stated otherwise, the articles represent
the opinions, research, and analyses of the authors, and not
necessarily the view of the institutions they are affiliated to or
those of the cooperating publishers.

The compilation of articles is published under a Creative
Commons license to ensure that it is available to as wide a
readership as possible. Creative Commons allow for publica-
tions to be freely accessible, both in print and digital versions.
The emphasis on open science and knowledge is a viewpoint
we share among our cooperating institutions: the Berlin Forum
on Global Politics, the Internet & Society Collaboratory, and the
global blog project FutureChallenges.org of the Bertelsmann
Stiftung. We consider that offering the results of our work to
the general public is crucial. This provides civil societies with
information, invigorates the debate with policy makers, and
allows our institutions to live up to shared standards of trans-
parency and accountability.

We would like to thank the contributing authors for their
remarkable efforts to further the understanding of critical
aspects of the agreement and, thereby, broadening the debate
on the TAFTAITTIP.

A closing reminder: as the Colossus that once stood at the port
of Rhodes, the TAFTA| TTIP embodies the image of grandiosity
(“the largest trade area”), wealth (economic growth) and pros-
perity (employment). However, without a proper discussion,
decision makers in the EU and the US may be deafened by
what ancient Greece called hubris: excessive pride that leads to
terrible ruin. Accordingly, this publication broadens the debate
in order to caution against simplistic optimism and to provide a
lighthouse that guides our societies to the ports of what could
be a promising future.

Berlin Forum on Global Politics
Internet & Society Collaboratory

FutureChallenges.org

Berlin, December 2013
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Abstract: TAFTA | TTIP negotiations are taking place in the
context of what could be a new era of free trade. Both the EU
and the US have bolstered their efforts to conclude bilateral
free trade agreements all over the world in the last years.
Simultaneously however, the EU and the US have sometimes
experienced discord, with US-politicians increasingly turning
their attention towards the Asia Pacific region and Europeans
being seemingly preoccupied with themselves. Atlanticists
have perceived this as a weakening of the transatlantic rela-
tionship, a critique which has sometimes been made with
regards to European integration more generally. To be sure:
a politically stable and economically dynamic Europe has
always been in the interest of US international politics. None-
theless European integration has sometimes been described
as contrary but not complementary to the ideals of Atlanti-
cists. The euro was notably set up as an alternative leading
currency. With TAFTA | TTIP, trade would be diverted from the
intra-European area towards more EU-US trade, thus weak-
ening the relative importance of trade within the common
market. We argue that TAFTA | TTIP is a project which would
lead to a relative decline of traditional European integration
to the benefit of transatlantic integration.

INTRODUCTION: A NEW ERA OF FREE TRADE

TAFTA | TTIP negotiations are taking place in the context
of what could be a new era of free trade. With the multilat-
eral Doha Development Round being manifestly stuck, both
the EU and the US have recently bolstered their efforts to
conclude bilateral free trade agreements all over the world
(Dadush 2013). These attempts are currently culminating in
the project of a Transatlantic Trade and Investment Partner-
ship (TTIP).

This project can be traced back to a series of agreements
in the 1990s that lost some impetus in the meantime (Sie-
bert 2013). The idea was reinvigorated when Germany took
over the EU-presidency in 2007. German Chancellor Angela
Merkel seized the opportunity to revive the transatlantic pro-
ject by setting up the Transatlantic Economic Council (TEC)
(Techau 2013). Its members are both government agencies,
such as the US Chamber of Commerce, and private pressure
groups, such as Businesseurope and the Bertelsmann Foun-
dation. The TEC has been doing the preliminary work for the
joint High Level Working Group (HLWG), which ultimately
laid the foundations for the current negotiations (European
Commission 2013b, 5; US Department of State, 2013).

In this essay we argue that the TAFTA| TTIP may turn out to
be against the interest of European integration. This is not
because Atlanticism and European integration are necessarily
contradictory, but because the predicted outcomes of this
particular project will lessen the importance of intra-Euro-
pean trade. However intra-European trade has increasingly
become the ‘raison-d'étre’ of European integration, which is
consequently under threat.

KEYWORDS: EUROPEAN INTEGRATION; ATLANTICISM; TRADE DIVERSION

DISCORD: IS EUROPEAN INTEGRATION HARMFUL TO
EU-US RELATIONS?

Since the end of the Cold War, the relationship between the
EU and the US is in a “period of fundamental reorientation”
(Varwick 2008, 520). The US is still the world's strongest indi-
vidual economic, political and military actor, but economically
this position is challenged by the EU. Also, politically, the EU
could, if it was acting as one, stand up to the US.

European Atlanticists have perceived the US’ move for a
Trans-Pacific Partnership (TPP) as a weakening of the trans-
atlantic relationship (Frankenberger 2012; Parello-Plesner
2013). The same criticism has sometimes been made with
regards to European integration, which was sometimes
described as contrary, but not complementary, to the ideals
of Atlanticists. To be sure: a politically stable and economi-
cally dynamic Europe has always been in the interest of US
international politics. This is why the US supported European
integration right from its beginning. While some have seen
the Marshall Plan as a means of “dollar imperialism” (Mittag,
2012: 65), creating markets for the surplus production of US
industries, the fact that the beneficiaries were required by
the US to cooperate in terms of economic policies in order
to qualify for Marshall funds, also strengthened political ties
between Western European states (Mittag 2010, 64ff).

However, the following steps of European integration, such
as the European Economic Community (EEC), were not
necessarily in favor of transatlantic trade, as they put more
incentives to intra-European trade than to third country
trade. It was nonetheless accepted by the US because they
rightly assumed that a political order in (Western) Europe,
which was oriented on political cooperation and cross-bor-
der trade, was strategically in their interest. It should also be
noted that since the Maastricht Treaty of 1992 it has always
been an explicit aim of European integration not just to tear
down economic frontiers within the EU, but also between the
EU and third countries (Abelshauser 2011, 273).

Finally, the euro was set up as an alternative leading cur-
rency and somewhat of a counter project to the US dollar
(IMF 2006, 3ff). Yet the US dollar continues to dominate
foreign exchange markets and remains largely unchallenged
as a “currency for borrowers [who require] foreign currency
financing” (Goldberg 2010, 5).

In the last two decades the EU has tried to establish itself as
an independent and autonomous global actor. It initiated its
own free trade agreements, independently of WTO nego-
tiations. Agreements with South Africa, Mexico and South
Korea were already concluded, agreements with several Latin
American states, Japan, India, and - of course - the US are to
come (European Commission, 2013a). The US is doing the
same with Asian states among others (Siebert 2013, 14).
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The negotiations
between the US and
Asian states led some
observers to believe
that the US under
Barack Obama had ‘piv-
oted’ away from Europe
and towards Asia (Mar-
schall 2013; Kupchan
2013). Indeed, the
Obama administration
is anxious to “deepen
its engagement in Asia”
(Kupchan 2013), but it would be wrong to think that the US
does not have any other interests. The ‘Pivot to Asia’ in 2011
has possibly been misinterpreted by oversensitive Atlanticists
and pessimistic Europeans who were stuck in a deep Euro
recession (Marschall 2013). By now, the Obama administra-
tion has reassured Europeans that they are a ‘first choice’
partner (Joe Biden, in: ibid.; Kupchan 2013).

WHAT'S AT STAKE FOR ATLANTICISTS?

The European Commission’s Promises

With regards to the aims of TAFTA | TTIP the European Com-
mission is fully supporting Atlanticists and the transatlantic
project. It claims that the Partnership would be a budget-
neutral measure, favoring economic growth and social gains
(European Commission 2013b, 15), provided that the nego-
tiating parties reach a “comprehensive agreement” which
extends to sensitive areas and includes “liberalizing trade
in services and public procurement” (CEPR, 2013, vii). A cen-
tral argument of the Commission is that TAFTA | TTIP would
“raise the welfare of both parties through lower consumer
prices and higher national income” (European Commission
2013b, 50). Similar suggestions were made in a study of the
Bertelsmann Foundation, which is a member of the Transat-
lantic Economic Council (Bertelsmann 2013, 21).

Atlanticists Enthusiasm

In June 2013 many journalists were proud to announce
TAFTA I TTIP as a “turning point” (Marschall 2013). Suppos-
edly, the mere perspective of TAFTA | TTIP would bring back
to life the transatlantic relationship and bring trust and con-
fidence to Europeans. Indeed, with the Asian economic boom
being a number one topic in the media, some in the West
may have forgotten that the most important trade bloc in
the world still is the North Atlantic-bloc. TAFTA| TTIP would
also slow down the relative decline of western political power
in the world (Kupchan 2013; Marschall 2013). The following
paragraphs will explain why that would be the case.

For some observers TAFTA | TTIP is even more than just
trade; it is also about geopolitics. Therefore, it should induce
political spillover, thus “[re-invigorating] the Western politi-
cal partnership and civilization” (Techau 2013) - or at least
what Atlanticists like to see as Western civilization. This
notion of ‘civilization’ applies in particular to the primacy of
deregulated trade, private investments and property rights
over social rights and state intervention. If, from an Atlanti-
cist's perspective, European integration has sometimes taken
a turn to statism, then a closer trans-Atlantic trade regime
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would serve “as a lever for the completion of the EU's single
market” (ibid.) in the spirit of radically deregulated capitalism
(Rodrik 2012, 76, 184ff.).

Furthermore, “by using the combined leverage of their
consumer markets”, the US and the EU could “ensure that
producers worldwide continue to gravitate toward their
joint standards”, making TAFTA | TTIP a ‘global regulatory
blueprint’ or ‘gold standard’ for future trade deals all over
the world (Bollyky 2013; Dadush 2013; Techau 2013). Hence
transatlantic trade would also “trigger a new wave of [...] bilat-
eral trade agreements by countries trying to avoid exclusion”
(Dadush 2013). The Bertelsmann study has also suggested
that the risk of losing on trade with the TAFTA | TTIP region
would motivate third countries to adopt TAFTA | TTIP-
standards in order to stay in the competition (Bertelsmann
2013, 29, 40; Siebert 2013, 18).

A point that has been made very often by authors sympathiz-
ing with the partnership is that this could possibly be the last
chance. If TAFTA | TTIP were to be concluded in the years to
come, the US and the EU might still have enough influence
to set “global standards” (Bollyky 2013), either before other
regions in the world attain too much global importance (Kup-
chan 2013; Marschall 2013) or before Atlanticists lose their
political influence (Varwick 2008, 523; Frankenberger 2012).
The argument that TAFTA | TTIP could become a ‘blue
print’ applies even more from a US-perspective, since it is
actually “pursuing two giant regional deals” (Dadush 2013)
at the same time: a partnership with the EU and one with
the Pacific region (TPP). All together TPP and TAFTA | TTIP
“would comprise 60% of world trade” (Dadush 2013). This
has some resemblance with the former General Agreement
on Tariffs and Trade (GATT) Rounds, which used to be led by
the US. Consequently, TAFTA | TTIP might “help [the US] to
reassert its leadership in economic relations” (Dadush 2013).

TAFTA AS A THREAT TO EUROPEAN INTEGRATION

Does TAFTA | TTIP threaten European Standards?

In order to profit from liberalization, economies need to be
competitive by neoliberal standards. Therefore currently
‘hypercompetitive Germany’ may be ‘enthusiastic’ about the
deal, but this does not necessarily apply to other European
countries, since some of them may have to make far reaching
concessions (Dadush 2013). But is it acceptable to give up
sanitary or working condition-standards just to achieve an
idealistic goal (Stiglitz 2013)? Trade representatives who rep-
resent corporate interests on both sides of the Atlantic “will
almost surely push for the lowest common standard, leveling
downward rather than upward”, warns Joseph Stiglitz (2013).
What one should bear in mind is that regulatory provisions
are often far from being a “problem driver”, as the Com-
mission is insinuating (European Commission 2013, 17). On
the contrary: take the example of the automotive industry,
which is not simply regulated by Europeans in order to “dis-
criminate” US manufacturers, but in order to promote energy
efficiency (Stiglitz 2013). The financial sector is another exam-
ple, where TAFTA| TTIP will hinder any attempt to implement
the regulation necessary to avoid a new crisis, as the planned
agreement is pushing for deregulation in financial services
(European Commission 2013c, 2).



Trade Diversion

Notwithstanding, the most crucial point is that the trade
diversion created by TAFTA | TTIP will weaken the relative
importance of intra-European trade. The Bertelsmann Stif-
tung (2013) has published numbers which, though they are
to be used with some reserve, show disconcerting results.
On the plus side, trade between the US and Germany - for
example - could increase by 90% in a “comprehensive liber-
alization” scenario (ibid., 14). Trade with the UK could increase
by about 60% (ibid., 18). However, this is not pure trade crea-
tion, in the sense of additional trade being ‘created". Instead
the study suggests that new trade relations would only come
into place at the expense of currently existing trade. For
example goods from the US would replace EU-imports on the
German market (ibid., 15). Economists call this phenomenon
‘trade diversion’. While trade between individual European
countries and the US would increase, trade within the EU
would sharply decline just as trade between the EU and many
third countries (e.g., BRICS and Maghreb) would (ibid., 16f).

As a result, European integration, which heavily relies on
trade relations, would become noticeably weaker. It would
particularly lose much of its value for the UK. Even for Ger-
many ties would become weaker, as German trade would
decrease by 23% with its traditional partner France and by
30% on average with southern Euro-countries. Under these

circumstances countries such as Germany could be led to
align their economic policy more with the US than with the
euro zone. This in turn would constitute a further backlash
for European integration. On the other side of the Atlantic,
trade between the US and its partners in the North American
Free Trade Agreement (NAFTA) would decline as well (ibid.,
14fF).

CONCLUSION

If the objectives of TAFTA | TTIP, as they have been
announced, were fully implemented, the result would be
nothing less than a transatlantic “mini-single market project”
(Siebert 2013, 2). Some economists doubt that TAFTA | TTIP
can actually have a significant positive impact (ibid., 10).

With TAFTA | TTIP, trade would be diverted from the intra-
European area towards more EU-US trade, which is subjected
to lower regulation. European integration would become less
attractive, this accounting in particular for the member states
that are currently economically strong. These states would
have fewer interests in preserving the integrity of the EU. In
a worst case scenario, Germany would end up aligning its
economic policy more with the US than with the euro zone.
Ultimately, without strong economic integration, a main rea-
son for the continued existence of the EU vanishes.
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Abstract: Negotiations on a Transatlantic Free Trade Areq,
also known as the Transatlantic Trade and Investment Part-
nership (TAFTA | TTIP) have been officially launched in July
2013. This TAFTA | TTIP is sold by the European Commission
with two main arguments and two additional points to reas-
sure potential opponents. In the first category there are the
tremendous positive consequences for jobs and growth that
are expected from the agreement and that it will set global
rules for the 21st century. Furthermore, the agreement will not
lower safety, environmental and health standards and will not
harm but bring significant benefits for the rest of the world.
A critical deconstruction of this rationale shows that these
benefits could only be achieved if the agreement succeeded
in harmonising a large share of divergent EU-US standards.
This, however, is not to be expected based on historical expe-
rience and statements by the Commission itself. This article
shows that the alternative regulatory convergence strategy
that will be pursued: mutual recognition, might contribute to
more trade, but will not result in global standards. Instead, it
will lead to deregulation and will have no positive effects on
the rest of the world.

INTRODUCTION

The Transatlantic Free Trade Area or Transatlantic Trade and
Investment Partnership (TAFTA| TTIP) that was announced in
February 2013 has been proclaimed with great fanfare, espe-
cially on the European side of the Atlantic. To quote from one
of the speeches from Trade Commissioner De Gucht (2013a)
on the Agreement:

Afuture deal between the world's two most important economic
powers will be a game-changer. Together, we will form the larg-
est free trade zone in the world. This deal will set the standard
- not only for our future bilateral trade and investment but also
for the development of global rules. It will create a tremendous
impact on jobs and growth on both sides of the Atlantic. It is

estimated that when this agreement is up and running, the EU’s
GDP will get a half a per cent boost - which translates into tens
of billions of euros every year. [... ] It is probably the cheapest
stimulus package that can be imagined (emphasis added).

The ‘tremendous impact’ that is mentioned here has been
translated to the ‘average European household’ that would
gain ‘an extra €545’ - as we can all read on the special page
dedicated to the TAFTA| TTIP on the Directorate General for
Trade of the European Commission’s (2013) website.

In the following weeks, reservations and even resistance vis-
a-vis the negotiations were growing among some member
states, members of the European Parliament and civil society.
The European Commission tried to assuage these fears, while
retaining its absolute autonomy to negotiate on all issues, as
follows (De Gucht 2013b, 2):

Our objectives for the negotiating directives are to have a broad
text that gives us the necessary negotiating flexibility. [...] But let
me be clear: this does not mean that there will be no red-lines
during the negotiations. No fundamental EU policy is up for
being traded away! [..] If we add to this the fact that safety, health
and environmental standards will under no circumstances be
lowered, we should have what it takes to convince those who
may still have doubts.

In yet another speech, on the topic of the global impacts of
the TAFTA | TTIP, the Commissioner also emphasized that
this agreement will not compromise the European Union’s
priority to the multilateral world trading system governed
within the WTO and the eventual conclusion of the Doha
Development Round (De Gucht 2013c). He also stated that it
will not lead the EU and the US to benefit bilaterally to the
detriment of the rest of the world, but that it will boost income
in every region as well.
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In this article, | will critically review those arguments that
are used by - especially - the European Commission to sell
this agreement. It will be shown that a more realistic view of
the TAFTA | TTIP negotiations unravels the ultra-optimistic
story that is told by the European Commission. Expectations
should be that, besides a few uncontroversial sectors, the
EU and US will not succeed in agreeing to common stand-
ards and rules, while mutual recognition' will be the chosen
approach towards regulatory convergence, the core goal of
this agreement. While this might assure the projected bilat-
eral trade gains, it jeopardizes the other proclaimed benefits
of the agreement: global standards, regulatory race-to-the-
top, and gains for the rest of the world. These more realistic
expectations are tentatively acknowledged in the important
much-quoted Impact Assessment Report on the TAFTA|TTIP,
but not the inevitable conclusions that flow from them (Com-
mission Staff 2013).

WHY MUTUAL RECOGNITION WILL NOT PROVIDE THE
PANACEA

It is not the first time that the US and the EU seek to over-
come regulatory differences. Regulatory cooperation dates
back to the 1990s with the 1990 Transatlantic Declaration
and the 1995 New Transatlantic Agenda.2 The most ambi-
tious attempt was the 1999 Mutual Recognition Agreement.
However, regulatory cooperation until now has been very
cumbersome and largely unsuccessful. Based on recent his-
tory, it is wise to be realistic in our expectations on regulatory
convergence in the TAFTAITTIP. | explain the consequences
of this realistic perspective below.

The intention to pursue a transatlantic trade agreement
has been officially conveyed at a Summit in November 2011
between Presidents Obama and Van Rompuy. They set up
a High Level Working Group on Jobs and Growth (HLWG),
led by the European Commission’s DG Trade and the United
States Trade Representative (USTR), tasked with identifying
the right policy to increase trade and investment contribut-
ing to job creation, economic growth and competitiveness.
Its final report concluded that “a comprehensive agreement,
which addresses a broad range of bilateral trade and invest-
ment issues, including regulatory issues, and contributes
to the development of global rules, would provide the most
significant mutual benefit of the various options considered”
(ibid., 5).

The preferred comprehensive scenario is divided into a
conservative and ambitious variant (ibid.). The conserva-
tive variant assumes 98% tariff elimination, 10% reduction
of barriers to trade in services, 25% reduction of barriers to
cross-border government procurement and a reduction of
10% of non-tariff measures (NTM) for goods. The ambitious

1 Mutual recognition can be defined as ‘creating conditions under which
participating parties commit to the principle that if a product or a
service can be sold lawfully in one jurisdiction, it can be sold lawfully
in any other participating jurisdiction’ (Nicolaidis, K. & Shaffer, G.
2005, 264). This is a different strategy of regulatory convergence than
harmonisation, where diversity is tackled by agreeing to a common rule.

2 'The 1990 Transatlantic Declaration formalized EU-US relations. Five
year later, a framework for the relationship was outlined in the New
Transatlantic Agenda, constituted by four pillars of which one was
devoted to contributing to the liberalization and expansion of world trade.
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option estimates a 100% duty elimination, 25% reduction of
NTM barriers to goods, 25% reduction of services barriers
and 50% of liberalisation of government procurement. The
economic impact of the different scenarios has subsequently
been estimated. It includes ‘spillover effects’, relating to the
fact that some of the NTMs resulting from differences in
regulations and procedures cannot be altered on a purely
bilateral basis. Most importantly, when regulatory conver-
gence is realized by alignment of domestic standards with
international standards, this also benefits third countries’
exporters as they only have to comply with one standard to
access several markets. This spillover effect has been esti-
mated to amount to 20%.3

In the conservative comprehensive scenario projected extra
Gross Domestic Product (GDP) growth is 0.27% for the EU.
This increases to 0.48% in the ambitious scenario, and it
is this figure (rounded up to a half per cent) that is always
mentioned in EU speeches and communication on the
TAFTAITTIP (ibid.).

Besides the macro-economic analysis, the assessment also
estimates the sectoral impacts of a projected agreement. It is
interesting to give the most important conclusions (ibid.): As
a comprehensive agreement has been launched, | will limit
myself to reviewing only the comprehensive options. In case
of the conservative variant, the sectors in the EU that will see
the largest increase in output are the processed food (0.3%),
motor vehicles (0.24%), other machinery (0.4%), other manu-
factures (0.69%), water transport (0.55%), air transport (0.3%),
finance (0.23%), insurance (0.44%) and construction (0.31%)
sectors. Decreases in output would be suffered by electrical
machinery (3.74%), other transport equipment (0.17%) and
the metal and metal product sector (0.71%). In an ambitious
free trade agreement (FTA), increases in total production in
the EU are expected in processed food (0.57%), chemicals
(0.37%), motor vehicles (1.54%), other machinery (0.37%) other
manufactures (0.79%), water transport (0.99%), air transport
(0.44%), finance (0.42%), insurance (0.83%), business services
(0.25%), construction (0.53%), personal services (0.26%) and
in other services sectors (0.28%). Decline, on the other hand,
is expected for electrical machinery (7.28 %), other transport
equipment (0.08%) and metal and metal product (1.5%) sec-
tors.

The impact assessment then looks into detail into some
of these sectors, especially the electrical machinery sector
where the greatest losses are projected. It concludes that
‘the model reveals that regulatory alignment is harmful to
EU industry because third countries would also benefit from
the bilateral liberalisation in light of their comparative advan-
tages’ (ibid., 41). The report then tries to take away the fears
of the sector. In light of the arguments of this article, it is
enlightening to quote the passage in full:

For modelling purposes, a horizontal spillover has been assumed
across all sectors. However, in the reality of negotiations, the
spillover of reduction of NTMs itself is up for negotiations,
depending on the agreed implementation (i.e. bilateral vs. erga

3 A spillover of 20% means that a fifth of the cost reduction also yields
gains for third countries, while the remaining 80% delivers a purely
bilateral benefit.



omnes elimination of NTMs). In the view of the different con-
cepts of international standards between the EU and the US, it
is not expected that the approach followed would necessarily
involve in any case the acceptance of international standards
or other measures, which are more likely to have some type
of MFN effect and therefore entail spillover effects to third
countries. Instead, the expected approach to be followed in the
negotiations with the US would focus on regulatory coherence
and a degree of mutual recognition between the EU and the US
standards, particularly in the field of safety regulation relevant
for electrical and electronic equipment (ibid., 41).

Here, the Commission staff is downplaying the fear of losses
in the electrical and electronic equipment sector by acknowl-
edging that the approach that will be followed particularly in
(but hence not limited to) this sector will be mutual recogni-
tion and not the (more ambitious) harmonisation approach.
Indeed, this is also what the European Commission has put
forward in its 2004 assessment of EU regulatory cooperation
activities: ‘the “enhanced” type MRA [..] is the one offering
the best prospects of implementation and trade facilitation’
(Commission Staff 2004, 3).

The reasoning is reiterated for the motor vehicle sector, the
largest beneficiary of an ambitious comprehensive agree-
ment, where it is stated that “it can reasonably be assumed
that in reality the outcome of negotiations on the NTMs in
certain sectors would rather result in bilateral than in erga
omnes recognition of safety standards which are also of par-
ticular relevant (sic) for the motor vehicles sector [... in that
case] the positive effect on output in the car sector could
eventually be even bigger” (Commission Staff 2013, 43).

What | want to argue is that there is an incompatibility
between the different proclaimed benefits with which this
agreement is sold, to reiterate: tremendous impact on growth
and jobs; setting the standard for global rules; the uphold-
ing and ratcheting up of safety, health and environmental
standards; and large economic gains for the rest of the world.

Certainly, at least theoretically, the combination of these gains is
possible. However, they can only be achieved by harmonisation
of a large share of standards across the Atlantic. This would,
first, eliminate the costly diverging standards that force compa-
nies to set up different production lines to manufacture goods
that comply with different standards, do away with double test-
ing procedures, and result in advantages of scale, efficiency and,
consequently, economic growth. Second, one standard covering
one third of the global economy and half of global trade would
indeed become a de facto global standard. Companies with a
global marketing strategy would: be compelled to adopt this
standard to retain access to the transatlantic market; for rea-
sons of efficiency, harmonise their total production with this
standard; and, subsequently have strong incentives to lobby
with their home government to adopt this standard so that the
playing field would be levelled with domestic firms on the home
market. Third, with harmonisation, a principle could be used
in the negotiations to adopt case-by-case the standard (EU,
US or international) that most efficiently attains the highest
level of protection. Finally, the proclaimed economic gains for
third countries via the spillover effect would be limited unless
the EU and the US adopt a common standard.

Notwithstanding, instead of harmonisation, the strategy for
regulatory convergence that is to be expected is mutual rec-
ognition. This becomes clear from the quoted passages in
the Commission Staff Impact Assessment (IA) and is, as has
been said, the approach that has been advocated in the 2004
review of EU regulatory cooperation instruments. Through
enhanced type mutual recognition, the same economic
benefits for EU and US companies can be reached. Mutual
recognition of substantial standards and testing procedures
eliminate double standards and conformity assessment pro-
ceedings for exporters at both sides of the Atlantic no less
than harmonisation does. And yet, the effect on the other
touted benefits is different. First, with mutual recognition, no
transatlantic standard is established. Unless specific arrange-
ments are made that once a product of a third country has
been approved in one of the entities it can be marketed in
the other (but based on the quotes above this is not to be
expected), for the rest of the world no positive effects arise
- to the contrary, they are competitively disadvantaged on
the transatlantic marketplace by the bilateral regulatory lib-
eralisation between the EU and the US. When a third country
firm wants to export to the EU and the US, it will have to
comply with different standards, and as the spillover effect
does not occur in this case, also domestically (as well as in
other third countries) different standards will keep existing.
Second, ‘pure’ mutual recognition tends to lead to a race-to-
the-bottom, since it institutionalizes regulatory competition.
Without minimum requirements, firms profit from the least
economically costly standard as they have, through the
mutual recognition principle, automatic access to the full
transatlantic market. Governments at both sides will therefore
have an incentive to adopt the |east-burdensome standard.

Moreover, one can even question the feasibility of com-
prehensive mutual recognition of non-tariff measures. The
ambitious scenario assumes that 25% of all NTMs will be
reduced. As only half of NTMs are actionable (ibid., 6f), this
means that 50% of all trade barriers that can be affected by
policy would be effectively reduced. Keeping in mind the
lack of success in earlier attempts at regulatory cooperation
between the EU and the US, this seems a very ambitious (and
probably unrealistic) goal. Of course, if even mutual recogni-
tion would not be attainable in all but a limited number of
sectors, also the economic gains for the EU of 0.5% GDP,
€545 per household and hundreds of thousands of jobs, the
selling point for the agreement, would collapse. The |A does
anticipate such a more modest agreement. For example, it
states:

[IIn order to be able to adapt to future evolutions, an ambitious
agreement with regard to regulatory coherence would have to
be of a "living nature”. Regulatory obstacles to trade that cannot
be eliminated or reduced in a first phase should continue to be
discussed under clear time lines following an institutionalised
mechanism. This mechanism could also include disciplines on
strengthened upstream cooperation (ibid., 28).

Indeed, in a number of areas, differences in standards or
conformity testing between the EU and the US could be
uncontroversial, simply resulting from different histori-
cal practices. An example is the safety standards for motor
vehicles. While it is reasonable to assume that the level of
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protection in the US and the EU is equivalent, the exact
standards differ as do the procedures for conformity assess-
ment. The EU requires third-party certification (assessment
by an independent body), while in the US cars can be law-
fully marketed based on a self-declaration of conformity
with the standards. In other areas, such as safety of electrical
products or machinery, it is the other way around. In these
instances, it can be assumed that mutual recognition (and
costless conformity assessment procedures as self-decla-
ration of conformity) should be feasible, without touching
on the respective levels of protection and with significant
economic benefits. But for many other sectors, regulatory
philosophies and measures and levels of protection are
further apart and divergence on the appropriate level of
protection (or about what constitutes the highest level of
protection) and the efficient tool for reaching this might be
irreconcilable.

CONCLUSION

This article has critically reviewed the arguments that are
used by the European Commission to promote the negotia-
tions on a TAFTA | TTIP. In each and every communication,
the enormous impact on growth and jobs, estimated to
contribute to an extra 0.5% of GDP growth, an extra €545
income per household and hundreds of thousands of jobs,
as well as the setting of global standards that will ensure
the dominance of western standards in the 21st century are
emphasized. To assuage the fears of opponents within the
EU as well as without the transatlantic area, the official com-
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Abstract: According to a purely macroeconomic perspective,
a comprehensive free trade agreement between the US and
EU is beneficial for both parties. Although different model
calculations arrive at different quantitative conclusions, all
calculations share the assessment that TAFTA | TTIP will
increase real gross domestic product and employment both
in the US and in EU member countries. On the other hand,
estimates about the economic consequences for the rest of
the world are ambiguous. The first (theoretical) part of this
paper explains how the reduction of trade barriers is able to
increase economic growth and employment with the help
of a simple graphical analysis. The second (empirical) part
presents core findings of a recent study of the Munich ifo
Institute commissioned by the Bertelsmann Stiftung. This part
of the paper also debates the limitations of economic model
calculations. For economists the most important aspect of
any free trade agreement is the removal of barriers of trade.
Dismantling such barriers reduces the costs of trade activities

Demand of home country (Q°)

between the contracting economies. And due to the increase
of trade flows, economic analysis predicts economic growth
as well as an increase in employment.

ECONOMIC CONSEQUENCES OF TARIFFS

In order to explain the impact of a free trade agreement,
let us use a simple graphical example. In this example we
have one good and two countries (domestic country and
foreign country). The good is produced and consumed in
both countries. Domestic consumers determine the amount
of the good they want to buy according to the price of the
good. Normally consumers have a low demand for any good
if the price is high and they increase their demand if the price
falls. Domestic companies fix the amount that they want to
produce and sell according to the price they receive. If the
price is low, they are only willing to produce a small quantity
of the good, but if the price is rising, suppliers will increase

Supply of home country (Q5)

Supply for foreign country in case of an import tariff

= PRICE = 12€

[
»

————Total Supply of domestic companies

Import

Quantity of the Good (Q)

Total Supply of domestic consumers
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Figure 1: Market
equilibrium in case
of an import tariff.



Figure 2: Market
equilibrium in
case of abolishing
the import tariff.

production. Let us denote the amount of goods demanded
by the consumers with QP and the amount of goods supplied
with Q°. The described relationship between prices, demand
and supply can be transferred into a diagram with two axes:
one price-axis (P-axis) and one axis with the quantity of
goods produced and consumed (Q-axis). In this figure - due
to the assumptions we made concerning demand and sup-
ply behavior - demand curve slopes downward whereas the
supply curve has an upward slope (see figure 1).

Let us assume that the foreign country is a large economy
that is able to produce a large amount of the good we are
talking about. To be more concrete, we assume that the for-
eign country is able to provide any amount of the good at a
constant price, for example at a price of €10. The domes-
tic country levies a tariff on each single unit of the good
imported from abroad in the amount of €2. Thus domestic
consumers have to pay €12 for this good. Since we assume
that foreign companies can produce any quantity of the
good demanded by domestic consumers at a constant price,
domestic suppliers cannot claim a price higher than €12. If
the price should be higher than €12, domestic consumers
would only buy foreign products. In other words: the price
domestic companies can charge is determined by the price
of the foreign country.

If we incorporate these assumptions into figure 1, the supply
curve of foreign companies is represented by a line parallel
to the Q-axis. The intersections between the foreign supply
curve and the two curves describing domestic supply and
domestic demand indicate the amounts of the good sup-
plied by domestic companies and the quantity demanded
by domestic consumers. At a price of €12, all domestic com-
panies offer a total quantity which is represented by the line
0Q®. The quantity of goods bought by domestic consumers
is represented by the line 0QP. Domestic demand is larger
than domestic supply, but excess demand is covered by the
goods offered by foreign companies. Hence the imports are
represented by the line Q5QP.
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Now let us assume that both countries decide to sign a free
trade agreement which abolishes all tariffs. In that case for-
eign companies can sell their products at the original price
without a tariff. Thus they will offer their products at a price
of €10. For the graphical analysis this change implies a down-
ward shift of the supply curve of foreign companies (see
figure 2). The intersections of this new foreign supply curve
with domestic demand and supply curves once again indicate
domestic production, domestic demand and the volume of
imported goods. Abolishing the import tariff has four main
macroeconomic effects:

1. The price domestic consumers have to pay dropped from
€12 to €10. Hence consumers gain purchasing power
which they can spend for more units of the good we con-
sider or for any other good.

2. The quantity of this good demanded and consumed by
domestic consumers is growing. This is an improvement of
material living conditions for domestic consumers.

3. If more units of a certain good are consumed, the entire
production of this good has to rise, too. Therefore we
observe an increase in production activities and thus eco-
nomic growth. And since in many cases a larger production
implies a higher level of employment, we can expect an
increase in employment.

4. The import volume increases whereas the amount of goods
produced by domestic companies is shrinking. Thus - not
surprisingly — foreign companies benefit from abolishing
an import duty whereas domestic suppliers are displaced
by suppliers from abroad.

According to a macroeconomic overall reflection, the disman-
tling of an import tariff is an economically beneficial matter:
domestic consumers profit because they can enjoy a larger
amount of consumer goods at a lower price. Foreign compa-
nies increase their production and thus increase employment.



Of course, domestic companies have to reduce their produc-
tion and thus reduce domestic employment. But if we take
into account that in real economies we do not have just one
single good but many different goods, domestic companies
will have competitive advantage in the production of other
goods. Hence domestic companies — and domestic work-
ers — will lose shares on some markets, but they will profit
from larger exports to the partner economy of the free trade
agreement on other markets.

One last remark concerning economies which do not partici-
pate in the free trade agreement: if the contracting countries
intensify bilateral trade activities, they need less goods and
services from other economies. Hence economies outside the
bilateral free trade agreement export fewer products to the
members of the agreement. Fewer exports imply a lower level
of production and a lower level of employment. Therefore a
free trade agreement decreases production, economic growth
and employment in the rest of the world.

RELEVANCE OF NON-TARIFF BARRIERS

Up to now this paper has considered tariff barriers to trade.
Since tariffs between the US and the EU are already very low
- on average import duties amount to 3% up to 4%- non-
tariff barriers are much more important for transatlantic
trade. Non-tariff barriers restrict the importation of goods
and services from abroad by other means than import
duties. Examples are: quality standards, technical require-
ments for imported products, and labeling requirements. All
these requirements constitute an obstacle to export prod-
ucts to another country.

The main economic effect of non-tariff trade barriers is the
implication that these barriers increase costs of production
for companies that want to export their goods and services.
If, for example, technical requirements demand different
flashing indicators and anti-shock pads for cars used in the
US than for cars driven within the EU, motor industry has
to produce different cars for both markets. Producing two
kinds of a certain product causes additional costs. Hence
in economic analysis we can treat non-tariff trade barriers
like import duties. Therefore the macroeconomic effects
of abolishing non-tariff trade barriers are equivalent to a
removal of import duties. The only difference refers to the
aspect of time. If a free trade agreement decides to abolish
import duties at the beginning of 2014, prices for imported
goods and services decrease immediately. The removal of
non-tariff barriers would need more time to be effective. For
example, if the exportation of a certain European electronic
product to the US requires a cost-intensive process with
many technical tests in the US, the dismantling of this trade
barrier is only effective if the European producer designs a
new product. Hence a comprehensive free trade agreement
that removes tariff and non-tariff barriers will display its full
effectiveness only after a period of 10 to 20 years.

Now we know the expected macroeconomic effects of dis-
mantling trade barriers in theory. If we want to quantify the
growth and employment consequences we need to make
use of economic models. Unfortunately using such models
implies certain notable constraints.

LIMITATIONS OF ECONOMIC MODELING

Any economic model is a simplified reproduction of the
economic reality. Since economic processes are extremely
complex no model is able to reproduce this reality perfectly.
Hence economic models are just a rough approximation to
real economic operations. To illustrate some of these limita-
tions let us suppose the following example: in 2010 a bottle of
wine had a price of €10. During this year consumers bought
1,000 bottles of wine. In 2011 the price rose to €11 and total
demand dropped to 900 bottles. In 2012 consumers paid
€9 and consumed 1,100 bottles. From these observations
we could conclude that an increase in prices of €1 implies
a decline of demand by 100 bottles. Unfortunately this con-
clusion might be incorrect due to at least two reasons.

First of all our observations might be wrong. Maybe in
2011 companies reported wrong sales numbers and were
only able to sell 800 bottles. And in 2012 we might have
ignored 100 bottles so that the real demand amounted to
1,200 bottles.

Secondly even if we made correct observations we could
draw wrong conclusions. Maybe the changes in demand
were not caused by a change in prices but by different rea-
sons. For example in 2011 we noted a reduction of demand
by only 100 bottles because at the same time consum-
ers enjoyed an increase in available income. Without the
higher income total demand would have been dropped to
800 bottles. In 2012 consumers could have changed their
tastes. Maybe they preferred beer to wine and thus bought
just 1,100 bottles. Without this change in tastes consumers
would have demanded 1,200 bottles.

In both cases we draw an incorrect conclusion: in reality a
price increase of €1 does not imply a reduction in demand
by 100 bottles but by 200 bottles. Of course economists use
much more elaborate models. For example, they consider
observations covering many years. Moreover the impact of
many other variables is considered. Nevertheless the two
basic sources of error - wrong observations and wrong con-
clusions - are always lurking.

To further complicate the issue, even if we could accurately
reproduce economic reality, we still have another problem.
In order to estimate future economic developments by using
an economic model we have to assume that all economic
relationships and behaviors we observed in the past hold
true in the future. Of course this is by no means guaranteed.
Thus even if consumers reduced their demand for wine by
200 bottles if the price rises by €1 during the last 30 years,
they still might change their future behavior.

Due to observation mistakes, wrong conclusions, and possible
changes in future behavior of economic actors, estimations
calculated with the help of economic models are always
affected by potential mistakes. Actually such calculations
are not forecasts but projections or a conditional statement:
if all assumptions turn out to be true we will have the pre-
dicted results. But if only one single assumption concerning
the behavior of consumers, companies and governments, and
the interplay of all these actors and their decisions (including
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the rest of the world) turns out to be incorrect, calculations
about future economic developments would be inaccurate as
well. Due to the complexity of global economic relationships,
misleading assumptions are inevitable. Hence we know that
the estimated developments of our model calculation will
not correspond to the real future economic developments.
Nevertheless such calculations are valuable because they
indicate reasonable spans of economic developments.

EMPIRICAL ESTIMATIONS OF MACROECONOMIC CON-
SEQUENCES OF TAFTA | TTIP

The following results are taken from a study conducted by the
Munich-based ifo Institute and published by the Bertelsmann
Stiftung in June 2013. The starting point of this analysis is an
econometrical estimation of long term trade effects caused
by existing free trade agreements such as the North American
Free Trade Agreement (NAFTA) or the European Single Mar-
ket. With the help of these estimates, the study calculates the
trade effects of a removal of tariff and non-tariff barriers for
the contracting countries - the US and all EU members - and
the rest of the world (for methodological details see Bertels-
mann Stiftung 2013, 5-12). Since import duties concerning
transatlantic trade are already pretty low, | will only deal with
the results of a comprehensive agreement which removes
import duties and non-tariff trade barriers (ibid., 21-41).

If the US and the EU had signed such an agreement 10 to
20 years ago, this agreement would have been in full effect
in 2010. In that case, in 2010 real gross domestic product
(GDP) per capita would have been larger in all economies
belonging to this agreement. The US and the United Kingdom
would be major winners with an increase of GDP per capita
by 13.4% and 9.7% respectively. For Germany the calculations
estimate an increase of 4.7%. France would be the country
with the smallest gain of real income (plus 2.7%). Stronger
economic growth is accompanied by a larger level of employ-
ment. Due to a comprehensive bilateral trade agreement, the
US would have had almost 1,1 million additional jobs. For the
United Kingdom, TAFTA|TTIP is supposed to create 400,000
additional jobs. 180,000 new jobs are projected for Germany,
143,000 for Spain and 141,000 for Italy.

For the rest of the world the intensification of trade relations
between the US and the EU has negative economic effects.
Countries that suffer most are those economies that already
have free trade agreements with the US and/or the EU. For
the NAFTA members, Canada and Mexico, for example,
TAFTAITTIP is supposed to reduce long term GDP per capita
by 9.5% and 7.2% respectively. Other big losers are Australia,
those European countries which are not part of the EU, and
all developing economies, especially countries in North and
West Africa. Nevertheless, according to these calculations,
the world as a whole profits from such an agreement: On the
average global real GDP per capita increases by 3.3%.

CONCLUSION
According to macroeconomic theory, abolition of trade bar-
riers increases real GDP and employment in all signatory

states. Hence TAFTA| TTIP ought to boost economic growth
and employment on both sides of the Atlantic. The results
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of model calculations presented in this article confirm these
general theoretical expectations. They also indicate that
such an agreement has a negative impact on the economic
development for the rest of the world. Due to the outlined
limitations of economic models it should be clear that the
numerical results of these calculations are dependent on the
underlying assumptions. Hence other calculations arrive at
different conclusions.

A study provided on behalf of the European Commission in
March 2013, for example, concludes that TAFTAI TTIP “would
not be at the expense of the rest of the world” (Centre for
Economic Policy Research 2013, vii). A comprehensive trans-
atlantic free trade agreement would increase long term GDP
in the rest of the world by 0.14%. For the EU the increase is
supposed to arrive at about 0.5% and the US GDP is pro-
jected to rise by 0.4% (ibid., 82). Although economic growth
effects are smaller than calculated by the Munich ifo Institute,
TAFTA | TTIP is expected to have economic benefits for the
US and the EU according to this study, too.

In summary, economists share the belief that a compre-
hensive EU-US free trade agreement would have positive
effects in terms of economic growth and employment in
the contracting countries. Economists might disagree on
the exact magnitude of growth and employment effects, but
| do not know any study that finds GDP and total employ-
ment would decline in the US or the EU. On the other hand,
estimates regarding the economic consequences for the rest
of the world are ambiguous. According to the study of the
ifo institute, intensified trade links between the US and the
EU take place at the costs of growth and employment in the
rest of the world. According to the calculations of the Centre
for Economic Policy Research, such negative impacts could
be compensated by a global growth impulse generated by
TAFTA | TTIP. From the theoretical point of view both devel-
opments are possible. Hence we are unable to decide which
scenario is more likely. Unfortunately economists will only be
able to answer this question 10 or 20 years after the actual
entry into force of TAFTA| TTIP.
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TAFTA| TTIP: NO THANK YOU!
THAT'S NOT WHAT A
TRANSATLANTIC PARTNERSHIP
MEANS’

Alessa Hartmann | German Forum on Environment and Development | hartmann@forumue.de

Abstract: The elimination of tariffs and the harmoniza-
tion of standards increases economic power and produces
wealth for all - this is the fallacy the negotiations between the
US and the EU on the ‘Transatlantic Trade and Investment
Partnership’(TTIP) also known as Trans-Atlantic Free Trade

Agreement (TAFTA) are based on. But the negotiations which

aim at creating the world’s largest free trade zone pose trou-

bling risks and side effects. Big companies are massively
influencing the negotiations. The interests of consumers

and employees fall by the wayside. In Germany a coalition of
about 30 NGOs from the field of Environment, Development,

Agriculture and Nutrition and Consumer Groups i s closely
following the intransparent negotiations on the TAFTA| TTIP
and demands active participation in the debate on this new
deal. We have developed positions on the relevant issues of
the negotiations as Investor-State Dispute Settlement (ISDS),

climate and environmental protection, standards and regu-

lations concerning agriculture, health, consumer, labor and
human rights, public services, financial sector regulation as
well as intellectual property. The partnership cannot be nego-
tiated ignoring people’s needs - that is why we want to make
sure the voice of the public will be heard.

INTRODUCTION

The elimination of tariffs and the harmonization of stand-
ards creates more economic power and wealth for all - this
is the fallacy that is the basis for the negotiations between
the United States (US) and the European Union (EU) on the
Trans-Atlantic Trade and Investment Partnership’ (TTIP), also
known as ‘Trans-Atlantic Free Trade Agreement’ (TAFTA). But
the negotiations that would lead to the world’s largest free
trade zone pose troubling risks and side effects. Big compa-

* 'The article is based upon the position paper of the German Civil Soci-
ety Alliance “T'TIPunfairHandelbar’ (forthcoming: December 2013).
The paper has been signed and published by 23 organizations in June
2013. For more information see: http://www.ttip-unfairhandelbar.de

nies are massively influencing the negotiations. The interests
of consumers and employees are falling along the wayside.

The TAFTA | TTIP promises more growth to business in the
EU and the US. Political Leaders want more trade and more
market freedom for businesses. In reality, this could very well
mean unlabeled genetically modified (GM) foods and hor-
mone-treated meat landing on our plates. We are witnessing
the previously rejected Anti-Counterfeiting Trade Agreement
(ACTA) on copyright coming in through the back door - free-
dom of expression and data protection will lose out. Only the
lowest consumer protection and environmental standards will
remain (Hansen-Kuhn & Suppan 2013). Governments and
the EU Commission are going for secret negotiations while
excluding the public and parliaments.

The promises of more growth and wealth are questionable
regarding existing free trade agreements (FTAs). The North
American Free Trade Agreement (NAFTA) between the US,
Canada, and Mexico clearly shows that their result is decreas-
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http://www.ttip-unfairhandelbar.de

ing minimum working standards and lower wages (Public
Citizen 2013; Seattle to Brussels Network 2013). Existing stud-
ies on TAFTA | TTIP predict a Gross Domestic Product (GDP)
increase of only 0.01%, but in a period of 10 years (Clive 2013).
This is a large discrepancy to the increase of 0.5% promised
by the EU (European Commission 2013). These euphoric prog-
noses are mainly made by studies financed by the industries
involved or are carried out by the European Commission itself.
Both have a strong interest in a successfully concluded TAFTA
| TTIP. Firstly, leading politicians want to establish a counter-
balance to emerging economies such as China. Secondly, a
comprehensive free trade agreement will give a boost to the
expansion course of European and American corporate groups.
This is the reason why these calculations are based on an ideal
scenario, with all non-tariff barriers removed.

DEMOCRACY AND TRANSPARENCY

A High Level Working Group on Jobs and Growth (HLWG) has
prepared the negotiations since 2011. The members of this
group are representing the interests of companies. 130 rounds
of talks have taken place in advance of the negotiations: 119
with industries and only 11 with consumer groups (Corporate
Europe Observatory 2013). As the New York Times and others
reported, the industries’ lobbyists have been able to place their
agenda in the run-up of the negotiations (Hakim 2013).

The negotiations are taking place in secret, since not even the
mandate has been made public. On the official website of the
European Commission (2013), many important documents are
missing and only rudimental information is available. A cor-
nerstone of democracy - transparency - is nullified. EU Trade
Commissioner Karel de Gucht (2013) is arguing that “a certain
level of confidentiality is needed in the negotiations for the EU
to succeed and reach its objectives.” But in ongoing comparable
WTO-processes the documents are made public and in view of
the NSA scandal it is certainly clear that the American side has
access to all information on the European negotiating docu-
ments (Knowledge Ecology International 2013).

Rather than secret negotiations, a broad public discussion is
needed to reach a social and environmental negotiating man-
date on both sides. This requires comprehensive and timely
information, and a full public disclosure of all negotiation docu-
ments. In addition, the Commission must provide an external
sustainability check by an independent body. Building on the
position paper of the German Civil Society Alliance (2013, forth-
coming), this article will now outline a series of positions on
various aspects of the TAFTA| TTIP:

Legal Protection for People - instead of Privileged Rights
for Corporations: We do not want US corporations to have
rights that go against European environmental and social laws.
Special legal rights for companies in investor-state arbitration
procedures, as promoted by the EU, undermine fundamental
principles of the rule of law.

Core Principles of Climate and Environmental Protection:
The Rio Earth Summit in 1992 agreed on the precautionary
principle and the polluter pays principle. If products or tech-
nologies pose risks, these need to be proactively avoided. As
a result of pressure from the US export lobby, however, the
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TAFTA | TTIP would declare existing and planned rules based
on these principles as trade barriers. A particular thorn in the
side of US lobby groups is the current slow process of approv-
ing GM foods in Europe and the requirement to label them,
as well as European sustainability standards for biofuels. The
further development of the EU Chemicals Directive (REACH)
and the EURO standard for car emissions, alongside the EU’s
strategy to limit the risks of environmentally hazardous plas-
tics, are further obstacles to US export interests. In addition, it
is important that the precautionary principle remains in place
for new technologies, such as dangerous gas extraction by way
of fracking. We need a fair economy that is both climate and
resource-efficient on both sides of the Atlantic. The slowest
partner should not be allowed to set the pace. To achieve this,
prohibitions of particularly harmful products and procedures
as well as taxes and duties are required. Obviously, this is not
consistent with the TAFTA | TTIP free trade logic.

Protect Small and Environment-friendly Agriculture: For
Europe’s farmers and consumers, the TAFTA | TTIP carries no
benefits (Hansen-Kuhn & Suppan 2013). In the US, the con-
sumption of cloned meat and hormone-treated meat is allowed.
The same goes for milk produced by doping cows with geneti-
cally modified growth hormones. Poultry meat is treated with
chlorine and there is no rigorous and consistent approval pro-
cess or a labeling requirement for genetically modified plants.
Genetically modified salmon is about to be approved (Food
and Water Watch 2013). All this would subsequently also be
allowed in Europe. Patenting and liability laws greatly differ in
both trading zones. The TAFTA | TTIP would open the doors
for agricultural exports at dumping prices. Europe’s farmers
would be subject to even greater competitive pressure. US
exporters would push their soy and dairy products onto the
EU market and undermine our efforts to replace soybean with
indigenous protein crops (BMELV 2013). Instead of more ,grow
or perish” logics, we need to protect small and environment-
friendly farming.

High Consumer and Health Standards: Europe’s stricter
standards must be the baseline for all negotiations. In addi-
tion, comprehensive labeling must be mandatory - even for
processed products.

Labor and Human Rights: These must be protected by clear
and enforceable rules that are binding. TAFTA | TTIP is sold
to the general public as an engine for job creation. However,
existing free trade agreements such as the NAFTA agreement
between the US, Canada and Mexico have had the opposite
effect. Trade unions complain about job losses, declining wages,
weakened minimum labor standards, and growing income dis-
parities as labor standards are aligned by their respective lower
level (Public Citizen 2013). In the EU, mass unemployment,
pressure on wages and the expansion of precarious employ-
ment are the result of weak social standards in a liberalized
internal market. This is not a model for a transatlantic free trade
area.

International Solidarity and Cooperation instead of ever more
competitive pressures. Through the TAFTA | TTIP, both the EU
and the US want to ensure their global supremacy. Emerging
and developing countries will lose important market shares
(Corporate Europe 2013).



Safeguard and Develop Public Services instead of more lib-
eralization offensives. Essential public services - e.g., in the
areas of education, health, water, energy or transport - should
not be privatized. They have to be accessible to everybody,
be of high quality and meet high social and environmental
standards. This requires a regulatory leeway at the national
and local level which the TAFTA| TTIP negotiations threaten
to curtail further. This in return means that more pressure for
privatization is to be expected (DGB 2013).

Protect and Promote the Diversity of Cultural Expres-
sions instead of more liberalization. UNESCO's Convention
on the Protection and Promotion of the Diversity of Cultural
Expressions (2005) secures film, theater, orchestra and other
cultural programs as well as local public broadcasting pro-
grams. The TAFTA | TTIP negotiations will put this creative
space up for grabs (Deutscher Kulturrat 2013).

Financial Sector Regulation and a Reduction of Economic
Imbalances instead of more deregulation and free trade. The
liberalization of financial markets and economic imbalances
within the EU as a result of wage competition are a major
cause of Europe’s economic crisis (Seattle to Brussels Net-
work 2013). With TAFTA | TTIP financial services are to be
further liberalized. The political power of the financial indus-
try would be strengthened, but wages and tax dumping and,
thus, decreasing public revenues would be the result.

Innovation, Education and Freedom of Information instead
of more exclusive rights to corporations’ ,intellectual prop-
erty”. Protected ,intellectual property” is found in many
sectors - technology, pharmaceuticals, agricultural seeds,
movies and music. Under the pretext of protecting inven-
tors, we find that big publishing houses, recording labels and
entertainment media companies are increasingly trying to

control users of culture and information. Science and edu-
cation are obstructed while more and more works are being
orphaned or lost forever as their digitization is not permit-
ted (Deutscher Kulturrat 2013). We need a fair balance of
interests between creators, users and re-users. In 2012, the
ACTA agreement was stopped by a wave of public outrage
as the media industry would have been granted extensive
monopoly rights and control of the Internet. TAFTA| TTIP is
a new attempt to introduce these monopoly rights.

CONCLUSION

The people in Europe, the US, and the rest of the world do not
need a large, de-regulated transatlantic market. The TAFTA |
TTIP does not provide answers to many important questions:
How do we want to live? What is a ‘good life’, without the
exploitation of people, animals and the environment? How
can we work within the planet’s natural limits and guarantee
good, fairly paid work? How can we achieve food sovereignty
for everyone?

We are currently in the middle of an environmental, social
and economic crisis. We need more democracy, social justice,
climate protection and financial market regulation. We need
more economic solidarity, protection of smallholders, and an
economy and agriculture orientated towards the common
good. We need more effective consumer and data protec-
tion as well as protection against the financial interests of
international corporations.

Free trade and investor protection strategies dating from the
20th century are not a solution to our current challenges. A
transatlantic partnership that deals with the urgent socio-
ecological transformation required from the 21st century
must look very differently.
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Abstract: While the official TAFTA | TTIP negotiations have
started relatively quietly, a comprehensive agreement like the
TAFTA | TTIP has a potential for deep conflicts of interest
which may provoke public protests and prevent the conclu-
sion of the negotiations. In particular, trade negotiations with
the US are often accompanied by massive public protests
in the partner countries. In this paper, the effects of public
protests on trade negotiations with the US will be discussed
by analyzing former trade negotiations. In the first section,
the structure and process of trade negotiations in general
and the options of lobbying will be illustrated. In the second
section, it will be analyzed how public protests in former trade
talks with the US affected these negotiations. The analysis
shows that public protests can increase the intensity of social
conflicts and finally lead to a breakdown of negotiations. To
prevent social conflicts, public protests and a possible break-
down of negotiations, a broader civic participation could be
one possible solution. In the last section, the lessons learned
from former FTA negotiations will be translated to the current
TAFTA | TTIP negotiations. Thus, a broader civic participation
would increase the legitimacy of the TAFTA | TTIP in public
and the likelihood of a successful conclusion.

INTRODUCTION

While the official TAFTA | TTIP negotiations between the
US and the EU have started relatively quietly, some media
attention on audio-visual provisions and genetically modified
foods had already shown that the TAFTA| TTIP negotiations
have a potential for deep conflicts of interest. In addition to
market access, a comprehensive free trade agreement (FTA)
like the TAFTA | TTIP includes many issues, such as pub-
lic procurement or intellectual property rights (IPRs), which
would require far-reaching reforms in different domestic
policy areas. Because of that, the negotiated issues of the
TAFTA|TTIP can create deep social conflicts at the domestic
as well as international level. In particular, the FTA negotia-
tions with the US are often accompanied by massive public
protests in the FTA negotiating partner that can increase the
intensity of social conflicts. These conflicts can finally lead
to the breakdown of negotiations, which was the case of the
failed ratification of the Anti-Counterfeiting Trade Agree-
ment (ACTA).

In this paper, the effects of public protests on FTA nego-
tiations with the US will be discussed by analyzing former
negotiations. In the first section, the structure and process of

FTA negotiations in general as well as the ways of lobbying by
interest groups will be illustrated. The second section shows
how public protests in former FTA negotiations with the US
arose, changed over time, and affected the trade talks. In the
last section, the lessons learned from former FTA negotiations
will be translated to the current TAFTA | TTIP negotiations.

THE STRUCTURE OF FTA NEGOTIATIONS

When looking at trade negotiations, the two-level game by
Putnam (1988) is a useful metaphor. According to the two-
level game, domestic actors pressure and lobby at the national
level for a favorable policy which could be achieved in the
international treaty. At the international level, the national
government tries to satisfy these domestic pressures in the
negotiations with the foreign government. Both games are
interconnected; therefore, the executive is in an advanta-
geous bargaining position because it is the only actor that is
playing at both levels. In addition, international negotiations
can also be divided in two temporal processes. Before the
signing of an international agreement, the main negotiation
process is between the executives at the international level
so as to reach an agreement. After signing an agreement, the
domestic actors will negotiate over the approval at the fol-
lowing ratification process. However, this classification should
not be taken too strictly. During the international negotiation
process, the executive is already talking with domestic actors
- especially the legislature - to ensure the later approval of an
agreement. Furthermore, it is not uncommon that the legis-
lature amends an agreement during the ratification process,
for which reason renegotiations are necessary at the inter-
national level.

In FTA negotiations, the main progress at international level
is achieved during the negotiation rounds. In these rounds,
the negotiation teams of both sides meet mostly for a week,
alternately in a city of the other negotiating partner. The
negotiation teams are composed of different groups for the
main topics: e.g., market access, investment, IPRs, et cetera.
While the direct negotiations between the state actors are
secret, there are also constant talks with national stakehold-
ers during these rounds in the so-called ‘side rooms’. These
side rooms, however, are mostly dominated by business (e.g.
see Janusch 2013).

Before the first official negotiation round, in most cases the
trading partners would have already held pre-negotiations
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in order to check if an FTA is actually possible. Quite often
the trade talks get cancelled before they even begin. For
example, the US never started official FTA negotiations with
Switzerland, Taiwan, or other countries - even though there
were a lot of consultations in these directions (e.g. Inside
U.S. China Trade 2006a & 2006b). However, the EU and the
US have gone through this first hurdle. Once the negotia-
tions have officially started, a successful conclusion is not
guaranteed. A lot of FTA negotiations with the US failed for
different reasons.

Besides the pre-negotiations, the first negotiation rounds
serve often just for the exchange of information that allows
the respective teams to get more familiar with the bargaining
position of the other side. The more the trade talks proceed,
the more the main conflicts of interest become apparent.
However, if the negotiation leaders have known right from
the beginning that a topic could become a controversial issue,
it will be held back and tabled more likely towards the end
of the international negotiation process. This strategy could
hinder the negotiations; should they fail after all, the negotia-
tion leaders would have already invested too much political
capital. While most topics get solved directly in the different
negotiation groups at a lower level, the more conflictual an
issue becomes, the more likely it will be negotiated at a higher
level. In the US, conflictive issues are often negotiated by the
Deputy Trade Representatives and sometimes even the US
Trade Representative (USTR). In rare cases, even the Presi-
dent becomes involved in the negotiations (Janusch 2013).
For example, in the case of the FTA negotiations between
the US and Australia, President George W. Bush and Prime
Minister John W. Howard made a telephone call to solve the
most difficult issue which was the market access for Austral-
ian sugar (Krever 2006).

PUBLIC PROTESTS DURING FTA NEGOTIATIONS

Beyond the formal negotiation framework, public protests
can arise and affect the negotiation process at the national as
well as international level. Public protests can tie the hands
of the national government in negotiations, in particular, if
the protests come from their own constituency. Furthermore,
public protests can increase the intensity of social conflicts
that can eventually cause the breakdown of negotiations.
Because the more the negotiations proceed, the more likely
controversial issues will be negotiated, it can be assumed
that public protests are likely to increase over time. In addi-
tion, it can be expected that public protests arise more likely
during the ratification process. The reason is that the oppo-
nents of an FTA know that the executive is unlikely to cancel
an already started negotiation because it would cause a huge
loss of reputation for future negotiations and attest incom-
petence of the executive. The legislature, however, does not
have to fear a loss of reputation because it did not initiate
the negotiations.

While former FTA negotiations of the EU did not receive a
lot of attention in the public, a look at the trade policy of the
US reveals a different picture. Although FTA negotiations
did not lead to public protests in the US itself, they are quite
often accompanied by massive public protests in the part-
ner country. The FTA negotiations which caused the biggest
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protests in the partner country were the cases of Ecuador,
Thailand, and South Korea.

After the regional negotiations between the US and the
countries of the Andean community broke down, the US
Administration began bilateral FTA talks with Colombia,
Ecuador and Peru. However, before the US and Ecuador
even started the bilateral FTA negotiations in 2006, nation-
wide protests arose in Ecuador because of an investment
dispute with the US energy company Occidental Petroleum
Corporation (Oxy). These massive demonstrations flashed
over quickly to protests against the FTA, too. The massive
protests threatened to destabilize the whole country. After the
Ecuadorian government had canceled the investment treaty
with Oxy, as a reaction the US administration suspended the
FTA negotiations. Later in 2006, the election of Rafael Correa
as the new Ecuadorian President excluded a reopening of the
FTA negotiations in the end (Janusch 2013).

In Thailand, the FTA with the US was a controversial issue
mainly because of IPRs for pharmaceutical products. On the
first day of negotiations, there were already small protests
against the FTA. These protests grew up over time. In 2006,
the protesters against the FTA joined the massive demonstra-
tions against Prime Minister Thaksin Shinawatra because of
his authoritarianism and corruption. Later, the Thai military
overthrew the government of Prime Minister Shinawatra in
September 2006. As a reaction to the coup, the US suspended
the FTA negotiations, in addition to several cooperation
agreements and financial support. In both cases, Ecuador
and Thailand, the protests were one building block which
led finally to a breakdown of the FTA negotiations (ibid.).

In the case of South Korea, every negotiation round attracted
a lot of media attention in the country. During the interna-
tional negotiations and the domestic ratification process,
there were massive protests organized by coalitions of non-
governmental organizations (NGOs) and trade unions. These
protests were not only accompanied by violence between the
protesters and the police on the streets, but also between
the ruling party and the opposition in parliament. Despite
these social conflicts, at the end, the FTA between the US
and South Korea was ratified four and a half years after its
signing, although this delay was caused primarily by changes
of government in Washington. In all these cases, it should be
pointed out explicitly that the protests were only partially a
reaction to trade liberalization in general, but more likely a
response to negotiations with the US in particular. For exam-
ple, at the same time that South Korea was negotiating with
the United States, it also had FTA talks with the EU. However,
the FTA negotiation with the EU did not provoke any bigger
protests in South Korea (ibid.).

A further example of possible effects of public protests is the
ratification process of ACTA. After the signing of ACTA by
the EU and most European countries in January 2012, large
protests occurred in several cities all over the continent.
Thereupon, Poland and other countries regretted the sign-
ing, whereas countries like Germany, which had not signed
the agreement until then, refused to do so (FAZ.net 2012b).
The European Parliament officially rejected ACTA on July 4,
2012, by 478 votes to 39, with 165 abstentions (European
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Parliament 2012; FAZ.net 2012a). The ratification process of
ACTA has shown that massive protests cannot only arise on
short notice due to the social media, such as social networks
and blogs, but also may lead to the rejection of an already
signed agreement.

LESSONS LEARNED FROM FORMER FTA NEGOTIA-
TIONS

Former FTA negotiations that involved the US have shown
that massive public protests against an FTA can occur during
the trade talks. The protests can create deep social conflicts,
tie the hands of the government or even lead to a change
of government which could finally end with the breakdown
of negotiations. To prevent massive protests and defuse
social conflicts, a broader participation and inclusion of civil
society could be a possible solution. However, this does not
necessarily mean that the negotiations between the state
actors have to be open to the public in every aspect. The rea-
son is that secret or (partially) closed negotiations between
the state actors can increase the chance of successful agree-
ments as decision makers are - to a certain extent - freed
from public concerns, which again may limit their room to
maneuver. Thus, the result of overall public negotiations
could be a breakdown of negotiations even if both sides
would profit from an agreement (Leventoglu & Tarar 2005).

Because of that, from a perspective of increasing the likeli-
hood of an agreement, the negotiations between the state
actors should be secret, but at the same time, the negotiators
should consult different interests of the civil society before,
during and after every negotiation round. While secret nego-
tiations between the state actors assure a sufficient room for
bargaining to achieve an agreement, an open consultation
and inclusion of civil society lowers the intensity of possible
social conflicts which could hinder cooperation. Thus, the
side rooms have to be more open for different interests of
the society to lose their pro-business bias. Furthermore, it is
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Abstract: With negotiations on the Transatlantic Free
Trade Area | Transatlantic Trade and Investment Partner-
ship (TAFTA | TTIP), the United States and European Union
are pursuing the objective of removing obstacles to trade
and fostering economic growth with regulatory coherence.
However, consumer protection cannot be measured in num-
bers and is not a commodity to be traded. Consumers on
both sides of the Atlantic risk losses of existing protective
measures. The negotiation process has been characterised
by a lack of transparency and the lack of inclusion of civil
society to contribute and ensure an outcome which benefits
all parties. There is a real risk that longstanding and abso-
lutely necessary safeguards will be declared trade obstacles
and consequently lowered. Core consumer policy areas in
the negotiations concern food production and agriculture,
data protection, intellectual property rights, financial services,
medical devices, environmental and chemicals regulation. In
these areas, the US and the EU apply very different standards
as their regulatory approaches, while governmental objectives
are often contradictory.

INTRODUCTION

Both the US and the EU have a legislative framework with a
reasonably high level of consumer protection and sophis-
ticated legal systems. However, these current legislative
frameworks often differ considerably in terms of approach
and underlying values.

While in Europe consumers often seem to serve as ‘guinea
pigs’ for medical devices, the US imposes much stricter
safety requirements and a strong pre- and post-marketing
surveillance system. On data protection, there is no statutory
recognition of privacy in the US, contrary to the EU’s stipula-
tion of it as a fundamental right.

When it comes to food products, the US uses genetically

modified products, the labelling standards of which many
European stakeholders fear will be lifted after negotiations.
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Equally, US consumers worry that the EU could target the
Dodd-Frank Act — which created the Consumer Financial
Protection Bureau and the Volcker Rule limiting banks from
investing consumer deposits in the stock market (BEUC et
al. 2013). Standards have been acquired as a consequence of
lengthy democratic processes and struggles by civil society to
improve consumer rights in the EU and the US for more than
50 years (The journal of Consumer Affairs 2012). Therefore
it is reasonable to think that EU and US legislation will only
become better for consumers in the future: “TTIP could be
an opportunity for the US and the EU to increase welfare
and well-being by raising standards that protect citizens and
advance their established rights” (BEUC et al. 2013).

However, the TAFTA | TTIP negotiations may result in the
opposite. Consumer groups are concerned that the agree-
ment would roll back important regulations. This is primarily
because with tariffs on transatlantic trade at historic lows, the
joint negotiators will seek to remove “regulatory issues and
non-tariff trade barriers” with the focus being on protection
and labelling rules, safety and regulatory standards in order
to achieve regulatory convergence. This concerns a range of
economic sectors at both national and international levels
which will affect all aspects of citizens' daily lives.

The EU and US are each other’s most important trading
partners and with the negotiations on TAFTA| TTIP they are
striving to become the world's biggest trading area bloc. Five
years after the collapse of the Lehman Brothers investment
bank, both remain in a critical economic, financial and social
condition. The goals of a new free trade area are driven by
the fundamental hope for more jobs and growth (Centre for
Economic Policy Research 2013) and thus both parties are
keen to connect their markets by promoting a far-reaching
agreement.

But will positive forecasts be met and would consumers ben-
efit? What role will consumer protection play as the EU and
US strive for growth and jobs?
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CONSUMER PROTECTION AS AN ESSENTIAL
COMPONENT FOR SUSTAINABLE GROWTH IN THE
TAFTAITTIP

“Consumer expenditure accounts for 56% of EU GDP and is
therefore essential to meeting the Europe 2020 objectives
of smart, inclusive and sustainable growth” (European Com-
mission 2012, 2013c). “As a lesson learned from the economic
devastation created by the reckless conduct of financial insti-
tutions, US and EU policymakers are finally recognising that
consumer protection as a 'vital ingredient’ for sustainable
growth must be a central component of regulation” (TACD
2013b). Viviane Reding, European Commission Vice-Presi-
dentand the EU’s Justice Commissioner states: “Growth in the
European Union needs both competitive supply and strong
demand. Consumers, therefore, must be as much centre stage
of EU policies as businesses. We need confident consumers
to drive forward the European economy.”

However, the current negotiation process does not reflect
Europe’s objectives. It lacks democratic transparency and the
possibility for consumer organisations, civil society and the
democratically elected members of the European Parliament
to engage. In addition, the European Commission has even
asked the Member States to communicate the agreement in
a partially positive and beneficial manner to their citizens
(CEO 2013¢)

The Commission’s plan to establish an “advisory group” (7:7:1,
industry: civil society: standardisation organisation) to pro-
mote transparency and participation in the process is still
questionable as to its representative nature and as to when
and how the outcome will feed into the process. However,
one thing is certain - it comes much too late in the process.
The negotiations have in fact been led since the first round on
8 July, 2013 (and beforehand among the High-Level Forum)
by non-elected EU representatives from the European Com-
mission Directorate-General for Trade and are mainly kept
secret (CEO 2013ab).

THE REGULATORY IMPLICATIONS OF TAFTA | TTIP

As announced by the European Trade Commissioner Karel
de Gucht, the goal of negotiations is to enhance “growth and
jobs”. The aim is to establish a transatlantic single market
based on harmonisation and “mutual recognition” in which
products and services can be sold freely on both sides of
the Atlantic without further review and approval (European
Commission 2008/13,a; USTR 2013; BMWi 2013). An addi-
tional objective is to create the Commission’s Transatlantic
Regulatory Council to “guide and monitor the implementa-
tion of regulatory commitments and to tackle new regulatory
challenges in the future”. It will have the right to comment
on revisions of legislation, thereby giving the US the avenue

to shape EU legislation (The Greens / EFA 2013, ETUC 2013).
This would go far beyond current consultative processes and
“could also limit the scope of future-decision-making” (BEUC
2013).

According to published protocols, industry lobbyists see
TAFTAITTIP as an opportunity to renew Europe’s regulatory
framework — many of their proposals have been positively
evaluated by the Commission (The Greens / EFA 2013).
“There are also concerns that the scale of TAFTAI TTIP means
that it is likely to become the benchmark, not only for any
future domestic regulations (in the EU and the US), but also
for the future agreements between the EU and the US and
third parties” (BEUC et al. 2013). In addition, the European
Commission is currently undergoing a “regulatory fitness
and performance” (REFIT) check to review its “entire stock
of EU legislation”. This represents a supplementary risk of
undermining or ridding of consumer standards and principles
such as the precautionary approach in a legal way (European
Commission 2012/13).

In addition, the proposition of an Investor State Dispute Set-
tlement (ISDS) arbitration procedure would be an attack on
national judicial systems by allowing companies to litigate
against Member States outside the court system and demand
compensation for alleged threats to their property rights
or investment gain limitations due to consumer, health or
environmental protection policies or because of social and
economic policies (Forum Umwelt & Entwicklung 2013 et al,;
OECD 2012; Public Citizen 2013; Euractiv 2013).

Therefore, the overall goals raise serious concerns as to the
implications of TAFTA| TTIP on European law making. It also
raises doubts about the ambition to improve consumer and
societal wealth on both sides of the Atlantic as in the EU'’s
stated ‘Europe 2020’ objectives.

It seems instead that the economic well-being and interests
of the respective governments, investors and corporations
are at the forefront. “An unbalanced trade agreement would
thus boost trade at the expense of society at large. This
would be the wrong approach to address current financial,
economic, social and climate crises” (BEUC et al. 2013). “EU
and US consumer groups are therefore concerned that one
vital ingredient for sustainable economic growth - consumer
protection - will not just be overlooked but actively under-
mined in this free trade deal (TACD 2013ba).

FOOD AND AGRICULTURAL CONSUMER POLICY IN
TAFTAITTIP

One of the most sensitive issues is the regulation of food

safety, agricultural, and animal products. Food legislation
frameworks in the EU and US often differ considerably in
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terms of hygiene and control systems, labelling standards,
underlying cultural, ecological and ethical values.

For example, the US utilises “strict performance standards
for potentially deadly pathogens in the food supply, such
as Listeria monocytogenes and pathogenic strains of E.coli.
Similarly, European consumers enjoy labelling of geneti-
cally modified foods and ingredients, but no similar labelling
scheme exists in the US” (TACD 2013c).

Issues include the EU bans on genetically modified (GM)
foods, EU raw milk cheese, hormone-treated beef, antimicro-
bial resistance, chlorine-washed poultry and food products
from cloned animals. While the EU lifted the ban for lactic
acid before the negotiations, the US followed with lifting
the ban on EU beef in advance of the second round of trade
talks. The first example shows how consumer standards are
aggregated in TAFTA | TTIP. Regulations have been in place
for years to protect consumers, but basic principles of protec-
tion are at risk (Glyn Moody 2013; Sierra Club 2013; US Food
and agricultural producers, processors and exporters 2013).

Despite their different systems, EU and US consumer organi-
sations share similar approaches when it comes to the risks
and opportunities for consumer’s health and wellbeing in the
framework of the negotiations (TACD 2013c).

SAFEGUARDING THE PRECAUTIONARY PRINCIPLE
AND CONSUMER CHOICE

According to the European Commissioner for Consumer Pro-
tection, Neven Mimica (TACD conference, 29 October 2013),
and recent model calculations (e.g. ifo-Institute 2013; Centre
for Economic Policy Research 2013; Bertelsmann Stiftung
2013), consumers would benefit from more product diversity
and lower prices due to increased competition in the market.
In general, “everybody in the EU should benefit — by some
€545 for an average EU household” (European Commission,
2013a). What these assumptions mean has not yet been pre-
cisely elaborated upon by the European Commission, nor
have consumer organisations been consulted.

Past experiences with other trade agreements are sobering
and instructive (EPI 2013). “There are concerns it could simply
increase the market share of larger companies at the expense
of smaller ones and local economies. It is also very much to
be feared that attempts to boost jobs and growth will hap-
pen through a reduction of health, safety and environmental
standards or the “mutual recognition of standards that are
not of equal protection level” (BEUC 2013).

It is questionable whether these welfare effects will mate-
rialise (Berger 2013) and if they are in fact desirable from
a consumer perspective. Tariffs are mainly low and an
extension of the product range is not necessarily desirable:
“Consumers often prefer a smaller range of products with
recommendations from independent third parties to a larger
diversity of products in the market” (Infas 2013).

In addition, there is already a problem of “information

asymmetry” and “information overload”, making markets
non-transparent for consumers (European Commis-
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sion 2012). New, innovative goods imported from the US
might be criticised because they do not always fit Euro-
pean standards or consumer values, in particular when it
comes to ethical and ecological aspects (TACD 2013c). One
example of many trade battles between the EU and the US
concern the precautionary principle or the “risk approach”
(Institute for Agricultural and Trade Policy 2013). In the US,
for instance, hormone-treated beef and genetically modi-
fied foodstuff can be sold, something European consumers
completely refuse: “The majority of European consumers
regard gene technology with scepticism” (European Com-
mission 2005). Chlorinated chicken, hormone-treated beef
and “clone-meat” are also seen as undesirable for imports
(Ministry of Agriculture, Food and Consumer Protection of
Lower Saxony 2013). Research in the UK, for example, has
found that only 37% of people would be happy to buy chlo-
rine-washed chicken even if it meant they were less likely
to suffer from food poisoning. 82% thought that if treat-
ments were used, they should be labelled. Only 14% said
they would be likely to buy chicken treated with chlorine
based washes and only 21% in the case of washes or sprays
which use mild acid (TACD 2013c) Chemical treatments,
such as lactic acid or chlorine-based treatments “have
been banned by the EU in preference of a greater focus on
controls to minimise contamination at each stage of the
production process - the so called “farm to fork approach”
(TACD 2013c).

In response, cross-cutting issues during negotiations
include the preserving of the precautionary principle,
which is explicitly recognised in the EU General Food
Law Regulation (EC Regulation 178/2002) and goes to the
heart of many EU-US trade disputes on food issues. “Food
issues have arisen where there is a potential risk to health,
but there remains scientific uncertainty. In these cases,
it is necessary to apply government policies that remain
on the side of caution and protect consumer health - as
the Bovine Spongiform Encephalopathy (BSE) crises most
clearly illustrated” (TACD 2013c).

EU legislation generally recognises that food has a broader
dimension of social, ethical and economic aspects which
need to be considered. This applies to food technologies,
such as animal cloning. In this case, regardless of the sci-
entific risk assessment, ethical issues are raised for some
consumers including animal welfare concerns. These
“other factors legitimate to the matter under consideration”
are not explicitly acknowledged within the US legislation
in the same way (TACD 2013c) and need to be taken into
account in negotiations to enable consumers to make
informed choices (Muhlleib, 2010)

In addition, consumer information about the use of new
technologies in food production (e.g. animal cloning or
nanotechnology) and processing (e.g. chemical decontami-
nation) of food should be made available - a precondition
to informed choices (Institute for Agricultural and Trade
Policy 2013). Measures aimed at providing consumers with
information, such as labelling regulations for GM food, are
necessary consumer safeguards and cannot be weakened
as “obstacles to trade” (TACD 2013c, vzbv 2005).
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“MUTUAL RECOGNITION” LOWERS STANDARDS IN
THE LONG TERM

To eliminate such “barriers to trade”, negotiation partners
often agree to “mutual recognition” of standards. For example,
US products and services would be permitted to enter and be
sold in the European market as long as they meet US require-
ments. If this happens, consumers would not be able to rely
on uniform health, food and safety standards and producers
who need to meet stricter domestic rules could suffer from
a competitive disadvantage.

As a consequence, stricter national standards would be
watered down in favour of international competitiveness.
That would be a major setback for those producers who rely
on a resource-efficient value chain or on regional and ecolog-
ical production instead of industrial production methods. A
free trade agreement which relies on “mutual recognition” of
consumer protection rules would restrict the development of
consumer protection instead of enhancing progress. “Unless
safeguards are adopted to make sure that partners are free to
enact higher standards than the ones agreed in TAFTA|TTIP,
there is a risk attempts by the EU and national governments
to regulate in future beyond the terms of the TAFTA | TTIP will
be very difficult” (BEUC et al. 2013). Consumer organisations
therefore call for the higher of the standards to be applied in
the negotiations (vzbv 2013a)

DATA FLOW TACITLY INCLUDED IN TAFTA | TTIP

Although agreeing a mutually shared data protection frame-
work is not explicitly part of the negotiations, the leaked
negotiation mandate shows that European negotiators
proposed to include “data flows”. However, the free flow of
information which benefits companies and consumers alike
should not be confused with the flow of commercially valu-
able personal information regulated under data protection
and privacy frameworks.

Consumers are subject to increasingly invasive methods of
commercial surveillance on- and offline and this facilitates

enormous, secretive profiles which compromise individual
privacy. Furthermore, sensitive personal data is also more
likely to be stored in the cloud governed by a US com-
pany, thus removing a significant part of the European data
protection provisions applying to citizens and exposing
consumers to data security breaches, unauthorised disclo-
sure and unwarranted government surveillance - as recent
revelations of National Security Agency (NSA) and Govern-
ment Communications Headquarters (GCHQ) practices have
evidenced.

DATA PROTECTION AND DATA FLOWS

According to the above mentioned leaked negotiation man-
date (European Commission 2013b), negotiators proposed
to include data flows in the negotiations to find means to
transfer data during commercial activities of all kinds. The
Transatlantic Business Council (TBC) also commented on 10
May 2013 that “seamless flows of data are the oxygen of our
modern economies” and that the TAFTA | TTIP should be
used to “promote maximum interoperability” between the
US and EU (TBC 2013).

However, provisions touching in any way upon data protec-
tion should be omitted from the trade negotiations, especially
as data flows - such as personal information - cannot be
addressed without also affecting data protection laws (vzbv,
2013cd). This is particularly true as long as the European Data
Protection law remains not yet adopted.

A broad trade agreement is not the right framework in which
to settle this sensitive topic. A specific agreement between the
EU and the US on data protection is needed instead. Addition-
ally, without adequate supervision and transparency of the
negotiating process, any attempt to include data protection
provisions in the transatlantic trade negotiations could result
in a significant weakening of consumer protection with little
or no public input. The recent NSA mass surveillance scandal
has highlighted how important it is that the EU and the US
negotiate common data privacy standards, but also that they
do so outside the proposed TAFTA | TTIP (vzbv, 2013be).
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UNIFORM EUROPEAN DATA PROTECTION BILL NEEDED
BEFORE STARTING NEGOTIATIONS

The current European data protection legislation is imple-
mented differently in each of the EU Member States due to
its status of Directive (Directive 95/46/EC), which has led to
a fragmentation of the data protection level across Europe.
A uniform framework is urgently needed as the digital world
knows no national boundaries.

In January 2012, the European Commission proposed a
comprehensive reform of existing data protection laws (Pro-
posal for a regulation of the European Parliament and of the
Council on the protection of individuals with regard to the
processing of personal data and on the free movement of
such data, General Data Protection Regulation, 25 January
2012) which was significantly strengthened after the vote
of the European Parliament’s Committee for Civil Liberties,
Justice and Home Affairs on 22 October 2013. This pro-
posed EU law will replace the Directive mentioned above
and regulate how personal data can be used by companies
and authorities when consumers shop, email, use social net-
works, etc. The provisions will apply to all companies doing
business with EU consumers, even if they are registered
outside the EU.

In addition, a proposed Directive will apply the general data
protection principles and rules to the processing of personal
data for the purposes of prevention, detection, investigation
or prosecution of criminal offences. Consequently, uniform
rules for dealing with user data must be set first in Europe
before starting negotiations with the US on the matter.

DIFFERENT DATA PROTECTION STANDARDS

It is impossible to address the issue of data flows when data
protection regimes in the US and EU are so different. Those
large structural differences have a major impact on consumer
rights. The US has no federal data protection law and only a
few cases have been settled. For example, the Video Privacy
Protection Act (codified at 18 U.S.C. § 2710 (2002)) states that
nobody may know what movies a user has borrowed. But
this is a very limited, narrow piece of legislation. Individual
states have other provisions on top, such as the obligation
for a website to publish its data protection policy (State of
California Department of Justice 2013).

The US relies mostly on self-regulation. In the EU however,
privacy is a fundamental right (Charter of Fundamental Rights
of the European Union, Article 8, Official Journal of the Euro-
pean Communities, No. C 364/1).

There are two opposing principles at work here: in the EU,
data processing is prohibited unless it is expressly allowed,
whilst in the US, it is the inverse.

The privacy frameworks recently and independently pro-
posed by the European Commission, the White House and
the Federal Trade Commission seek to enhance consumer
protection. However, without a common foundation, the
privacy regimes on opposite sides of the Atlantic exhibit
fundamental differences in approach and substance.
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The EU is undergoing a major revision of the data protec-
tion framework, while the US administration has pledged to
implement - for the first time - a Privacy Bill of Rights. What
form that will take and how it would compare to data pro-
tection rights in the EU remains unclear. A trade agreement
cannot resolve the fact that the two systems are divergent
and not interoperable, nor should it be used to circumvent
ongoing legislative processes.

PROSPECTS

Chlorinated chicken, data protection, investor state dispute
settlement: These are the current central topics when looking
at the potential risks of consumer protection of the planned
TAFTA | TTIP. At the heart of this lie fundamental questions
over whether consumer protection and current legislation
systems on both sides of the Atlantic, including the pre-
cautionary principle of consumer protection for health,
value-oriented and political reasons, will be maintained or
whether standards will be weakened.

Furthermore, fundamental ideas of democracy and trans-
parency are in question. It is inconceivable that any final
agreement will contribute to long-term social welfare with-
out the participation of civil society. The current negotiation
process does not at this stage allow consumer organisations
to ensure an outcome which benefits consumers.

Despite efforts from civil society to highlight the necessity for
a transparent negotiation process, in practice relatively little
has been done to strengthen the consumers’ voice within
the negotiations.

There is a real risk that longstanding and absolutely crucial
consumer safeguards will be declared trade obstacles and
consequently lowered. As outlined above, core consumer
policy areas concerned include food production, agriculture
and data protection. However, other important areas such
as financial services, intellectual property rights (IPR), pub-
lic health, cultural and environmental protection are equally
concerned (TACD 2013; BEUC et al. 2013; Forum Umwelt &
Entwicklung 2013; Deutscher Kulturrat 2013). This is why an
essential demand from the consumer perspective is for the
process to be made transparent to ensure European consumer
standards are safeguarded or improved. Civil society should
not be forced to rely on regular leakages of information.

Formal social stakeholder engagement is needed to highlight
the potential risks as well as opportunities for improvement
on both sides of the Atlantic. These demands should be con-
sidered if negotiators wish for the outcomes to be accepted
and not rejected by democratic bodies such as the European
Parliament and national governments as happened with the
ACTA (Anti-Counterfeiting Trade Agreement) in 2012. Most
importantly, society’s approval is essential.

With the third round of TAFTA | TTIP negotiations starting
on 16 December 2013 in Washington DC, consumer organi-
sations are aware of the need to put further pressure on
negotiators and will gather their forces to protect consumer
interests. An agreement which dismantles existing EU and US
consumer protection will be vigorously opposed.
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Abstract: This essay discusses American mainstream news
coverage of the TAFTA | TTIP negotiation process between
the US and the EU in three consecutive steps: First, it tests the
hypotheses that coverage will be very limited, both in overall
references to the topic, as well as the qualitative content of
news reports. An empirical analysis of news content generated
by leading US news organizations subsequently reveals that
both of these hypotheses can be empirically verified. Secondly,
various media biases are presented as possible explanations
for this lack in news coverage. Thirdly, the essay offers sug-
gestions for how to increase news media interest and public
awareness of the TAFTA | TTIP negotiation process.

INTRODUCTION

In regard to the American public and US foreign policy two
truisms exist, which perhaps come as close to empirical laws
as anything political science and communication research
has to offer:

1. Americans are not particularly interested in foreign policy
- unless American lives or vital national interests are per-
ceived to be at stake; and,

2. Elite perspectives typically shape media representation of
foreign events'

While the root causes, nuances and implications of these
two assumptions were and are hotly debated, and at times
even spill over into other disciplines focused on demo-

1 The term “clites” in this case would refer to policy elites and parties
directly involved in the negotiation process.
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cratic theory, international relations or normative models,
it seems relatively safe to assume that they are applicable
in the case of the Transatlantic Free Trade Agreement, also
known as Transatlantic Trade and Investment Partnership
(TAFTA|TTIP) negotiations.2 Americans - and this very much
includes American newsrooms and editorial boards - will gen-
erally be unlikely to be well-informed about the negotiation
process, which can be expected to be both protracted and
complex, in addition to international contract negotiations’
general propensity for a lack of transparency. From what we
know of mainstream media coverage of foreign policy, when
an issue does become salient, this can be expected to have
been caused by policy elites purposefully calling attention to
select aspects of the process (Bennett 1990; Entman 2004,
Robinson 2008).

Accordingly, the following set of hypotheses can be derived
from these general assumptions:

1. Initially, US public interest in the TAFTA | TTIP talks will be
low, which, in the market-liberal press environment of the
US means that mainstream media will not be incentivized
to cover the topic;

2. When the TAFTA | TTIP does receive press coverage, elite
sources will be primarily referenced and mainstream media
outlets and journalists will favor elite framing.3

This second assumption requires further explanation. Apart
from market or public interest factors, a good indicator for
predicting spikes in press coverage has usually been dis-
sensus among elites, meaning that when elites disagree on a
given subject, news media will become interested in present-
ing the conflict (Baum & Groeling 2009). As we can expect
American elites, such as the two political parties, to generally
agree on the terms of this agreement or to have no politi-
cal incentive in formulating opposing views - as a lack of an
informed public equals a lack of constituency - we can expect
media coverage to remain not only low, but also fairly one-
sided (for instance, it would be reasonable to expect a lot of
focus to go into the ever-popular and bi-partisan frames of
“the benefits of free-trade” and “job creation”).

For the purposes of this essay, these assumptions were put to
the test through an analysis of mainstream American media
coverage of the TAFTA | TTIP negotiations.

2 While discussions on the role of the public in regard to foreign policy
mostly focus on what role the public should play (Page 1996; Robinson
2011), due to a shift in journalistic practices over recent years (marketi-
zation, fragmentation), discussions within communication scholarship
and journalism itself seem to have shifted more towards observing the
source of news, rather than the recipients, in regard to their ability to
provide adequate levels of information. Several trends are observable
in this regard, including the closing of foreign bureaus by leading news
organizations (Kumar 2011), as well as the overall focus of foreign news
coverage, which is, for the most part, catastrophe and conflict driven
(Pew Research Center for the People and the Press 2012).

3 The term “framing” refers to the way a news story is presented: A frame
can be understood as an interpretative tool, which promotes a specific
viewpoint or perspective.

WaPo

CBS

CNN

NYT

Figure 1: News reports found through LexisNexis
01/01/2013 - 08/15/2013

36 NEWSREPORTS MENTIONING TTIP
20 PRIMARILY FOCUSSED ON TTIP

6 NON-OFFICIAL / ELITE SOURCE QUOTED
3 CRITICAL SOURCE QUOTED

Figure 2: Perspectives in analyzed sources

MEDIA COVERAGE OF TAFTA | TTIP IN EMPIRICAL
ANALYSIS

A combined sample of the cable news network CNN, which
traditionally has the greatest focus on international events
in comparison with its direct market competitors, the news
division of the television network CBS, as well as the two
national, daily newspapers The New York Times (NYT) and The
Washington Post (WaPo), initially produced 62 results within
atimespan of eight and a half months (from January 12013 to
15 August 2013).* A qualitative analysis of these results revealed
that only 36 of the retrieved news reports were actually valid
hits constituting unique news reports which mentioned the
TAFTA| TTIP negotiations, with the overwhelming majority of
the pieces coming from the two papers (NYT = 20; WaPo = 12),
CNN only marginally reporting on the topic (=4) and with CBS
News not covering the agenda item at all.

As a qualitative analysis revealed, within the 36 relevant news
pieces, 20 were directly focused on matters concerning TAFTA
| TTIP. The other 16 results only touched the topic marginally;
meaning the main focus of the report was a different topic
(such as Obama'’s foreign policy agenda, for example). Out of
the 20 pieces that were primarily focused on the negotiations,

4 'The search was conducted through the LexisNexis Academic database
and focused on the terms and connectors: “TAFTA or TTIP or ‘free
trade agreement’ w/p U.S. or US and Europe or E.U. or EU.” This
source and coding data will be made available to anyone interested.
Contact email: curd. knuepfer@fu-berlin.de.



16 dealt with the topic at depth, meaning that more than one
viewpoint or aspect was reported on. Furthermore, only six
news pieces out of the collected sample featured non-elite
sources or viewpoints. This means that actors were quoted or
featured that would not be directly involved in the negotiation
process, or could be considered as being “non-official.” Two
of these were members of the industrial sector, both of which
w ere strongly in favor of a possible TAFTA | TTIP agreement,
one was the Washington Post’s editorial board (also in favor
of TAFTAITTIP), and merely three sources were cited as being
critical of a possible trade agreement. These consisted of Euro-
pean farmers, European filmmakers and Non-Governmental
Organizations (NGOs).

WHAT MIGHT THIS TELL US?

First of all, both of the hypotheses articulated can be ten-
tatively verified.> Accordingly, both of the initial general
assumptions may be at work simultaneously: public inter-
est in this topic might truly be limited. However, in most of
the coverage a one-dimensional, matter-of-fact report was
presented. These news stories lack in context, contextualiza-
tion, and deeper problematization of the topic. This sort of
media coverage is therefore unlikely to generate an increased
and sustained interest in the TAFTA | TTIP negotiations.

This, in turn, relates directly to the second factor, that is to
say, elite sources and framing: While it might seem like a
good start to demand more media coverage of the debates
in order to spark public interest, a simple increase in media
coverage is likely to lead to an increase in reports that lack
depth and in framing of the TAFTA | TTIP talks by elites
already involved or affiliated with the ongoing negotiations.
These sources are, by definition, unlikely to be fundamentally
critical of a process they themselves are a part of. Accordingly,
we must be aware that publicity is not synonymous with a
truly informed or even critical public. As some research on
media effects has suggested (Nyhan & Reifler 2010; Nyhan
2012), more interested and nominally informed members of
the public might also be more susceptible to misinforma-
tion and misperception. Accordingly, a demand for “better”
journalism, in this case, would entail both a quantitative as
well as a qualitative component.®

The latter aspect leads to the, admittedly, thorny question
of evaluating content quality and considering what sort of
information would be desirable for the public to obtain in
order to behave a certain way. The point of this essay, how-
ever, is not to come down on one side of a philosophical
debate on the question of when and under which circum-
stances an informed public can best be mobilized. Instead,
the point here is to problematize the fact that very concrete
and important news items such as the TAFTA | TTIP seem
to either not make it onto the news agenda at all or if they
do, they will be strongly limited and one-sided.

5 To make these initial findings conclusive, a greater sample of news
outlets and more open search terms would be required. The current
analysis also lacks in inter-coder reliability. As a first tentative result,
however, it serves to illustrate the points addressed within this essay.

6 While quantitative refers to the sheer amount of news reports, qualita-
tive pertains to the content of news reports and their level of analysis,
depth, sources quoted, etc.
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HOW CAN WE EXPLAIN THE LACK OF MEDIA
COVERAGE?

Apart from the quite obvious answer that foreign news is
often times not viewed as directly relevant to the personal
lives of most US citizens, one might point out that this is only
a valid argument if the TAFTA | TTIP is in fact framed as a
foreign policy issue with little or no effect on the lives of the
average American. This sort of framing would not just make
the topic less interesting for media organizations, it would
arguably also be inaccurate if not downright false: a trade
agreement leading to the world’s largest economies merg-
ing their trade zones can be expected to have an enormous
impact on millions of, if not even all, Americans.

The argument that this news topic is inherently uninterest-
ing to the public and, by extension, the news media can and
should therefore be dismissed. Instead, other biases might
serve as more convincing explanatory factors.

As Lance Bennett notes in his comprehensive work on the
American news media environment (2012), mainstream media
generally adhere to four types of biases: the personalization
(45), dramatization (46), fragmentation (47), and authority-
disorder (47) biases.

While personalization will focus on human interest aspects
and individual actors, rather than structural or institutional
problems, dramatization will lead to news items framed in
terms of conflict, which will draw the focus on specific news
events while ignoring others. Fragmentation in the depiction
of news events means that news items will be presented in
an all too short and isolated form, which will lack context and
therefore fail at truly informing news consumers or allowing
them to properly assess and classify newly received infor-
mation. Lastly, the authority-disorder bias leads to a strong
focus on chaos and dysfunction, in which authorities either
succeed at restoring order or, increasingly, are portrayed as
failing to do so.

All of these have to do with the inherent need for forms of
narration in mediated communication: i.e,, the need for jour-
nalists to tell stories and frame events. Bennett (2012) argues
that in an increasingly mediated political environment, with
ever-faster news cycles and cheaper, more market-oriented
production forms, these biases not only shape most forms of
news in the US, they may also have various negative effects
on democratic processes and public deliberation.

In respect to all of these four categories, the TAFTA | TTIP
negotiations so far make for a decidedly unsexy news item
to look into. The authority-disorder bias, for example, might
come into play as soon as the negotiations are either a success
or a failure - by which time it will be too late for the public
to become actively involved, and who up to this point may
have only received isolated bits of information pertaining to
the topic (fragmentation bias). Likewise, the personalization
and dramatization biases will likely portray success or failure
as being attributable to the legacy of individual policy elites.

Far from any plot or conspiracy to neuter the public sphere
and civil society by keeping an unwitting public uninformed



and thereby uninvolved, it is these typical modes of operation,
inherent to mainstream journalism, which may be primar-
ily responsible for keeping the TAFTA | TTIP talks off the
media’s agenda.’

Therefore, the bad news is that, as the media system is
unlikely to change any time soon, these mechanisms will
largely remain in place. The good news, however, is that these
biases might be taken into account and possibly even utilized
when crafting media strategies geared towards greater public
involvement.

HOW COULD ALL OF THIS BE COUNTER-ACTED?
SOME CONCLUSIONS AND MEDIA POLICY RECOM-
MENDATIONS

As demonstrated, it is unlikely that the TAFTA| TTIP talks will
receive much media attention. The American public is there-
fore very likely to not be involved in the negotiation process.
From the perspective of democratic theory in an American
context, this is not necessarily troublesome, as the powers
and responsibilities to make treaties and trade agreements
are constitutionally vested with the Congress - i.e., democrati-
cally elected officials (the question of democratic legitimacy
might arguably therefore be more problematic within the
context of the EU). However, it may also be claimed that a
lack of public knowledge about the ongoing negotiation pro-
cess might mean that citizens will not receive an adequate
amount of information on the topic in order to inform their
electoral choices®

Additionally, when one calls for more involvement of the
public and media representation thereof, it may be impor-
tant to explain in more detail what this might entail: It will
be highly unlikely for “the public” as such (i.e., as a politi-

7 'This is not to say that there might not in fact be powerful interests at
work, which will not have a desire to make the negotiation process
transparent. But for our concerns here, this might well be considered to
be secondary obstacle.

8 Accordingly, a next research step in this direction might involve
campaign rhetoric and political platforms, and the question of whether
goals and stances in regard to TAFTA | TTIP are articulated.

cal actor) to articulate its views within mainstream media. In
respect to mediated debates on this topic, dissensus will need
to arise from within elite circles, meaning that either clear
policy standpoints must be demanded from potentially criti-
cal political representatives or that civil society actors such
as critical NGOs or unions must be promoted in order to be
presented as “elite opposition” within the media. This in turn
might lead to a virtuous cycle of increasing media coverage,
which will sustain public awareness, which then raises public
interest. This, in turn, will increase the incentive for elites to
make their voices heard, which would generate more media
coverage, and so on and so forth.

For actors of civil society wishing to lobby or inform the
public, it will be important to consider the systematic biases
involved in mainstream media coverage of protracted events
such as international treaty negotiations. It will be vital to craft
public campaigns, which acknowledge and try to counteract
these biases. Such campaigns will be well advised to play into
the media’s known shortcomings. As a guideline, press state-
ments or public protests might therefore aim to:

1. Explain the agenda in terms of domestic policy and pos-
sible precedents (such as NAFTA and its consequences,
for example),

2. Craft a narrative geared towards the media’s personifica-
tion and dramatization biases;

3. Present an easily recognizable and authoritative affiliation.

While this might not guarantee success (i.e., favorable media
coverage of a given perspective), the main goal behind this
would be to offer media outlets and journalists a reason to
cover a specific viewpoint or frame. Should such campaigns
manage to be picked up by mainstream media, policy elites
in turn may be forced to engage the narrative, which will
generate more media coverage of a “problematized” agenda
item and might therefore raise public awareness and interest;
thus fostering the foundations of what might be considered
critical public debate.
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Abstract: Much is spoken and written about the liberal nature
of global trade and its relation to democracy and freedoms.
Trade representatives of the transatlantic free trade agree-
ment (TAFTA | TTIP) have talked about the importance of
the negotiations being transparent, accountable, and par-
ticipative. However, a number of leaked draft texts of other
free trade agreements being negotiated by the United States
(US) and the European Union (EU) indicate that these prom-
ises are mostly empty. A leaked European Commission (EC)
communiqué further evidences an attempt to establish a
‘mainstream media narrative” about the TAFTA | TTIP in
order to reduce the “anxiety” of EU citizens and consum-
ers. This article carefully analyzes the manners in which the
negotiations of the TAFTA | TTIP are proving to be untrans-
parent, lacking in participation, and unaccountable. The
purpose of these analyses is not merely to present evidence
that this is actually the case at hand, but also to clarify why
transparency, accountability, and participation are crucial
to the negotiations on transatlantic trade. Lastly, the article
suggests that the TAFTA | TTIP negotiations learn from the
World Intellectual Property Organization’s (WIPO) Marrakesh
Treaty, characterized as an “exemplary exercise of transpar-
ency, civil society participation, and multilateral cooperation’.

INITIAL REMARKS

What complicates the discussion on the transatlantic free
trade agreement (TAFTA | TTIP) the most is the fact that,
because it is intentionally shrouded in secrecy, almost none
of the actual content of the negotiations, including - but
not limited to — official documents, is available to the gen-
eral public. This article attempts to solve this complication
by focusing on those documents which are available: for
example, the study commissioned to the Centre for Eco-
nomics and Policy Research by the European Commission
(EC), public speeches of EU and US decision makers and
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trade representatives, a memorandum on the EC’'s commu-
nicational strategy towards EU member states (leaked), the
publicly available curriculum vitae of US Trade representa-
tives, and the reports and statements of non-governmental
organizations (NGOs) and civil society organizations (CSOs).

,Business as usual’ is a turn of phrase that has come to
mean either complacency, unconcern for imminent danger,
or determination to carry on despite danger (Safire 2008,
90). The manner in which information about the TAFTA |
TTIP is offered and in which governments communicate
about it to their citizens could be understood as ,business
as usual’ In this sense, consider a passage from the speech
that Michael Froman, the US Trade Representative, delivered
in Brussels during September 2013, scarcely two months
before the second round of the TAFTA | TTIP negotiations.
Froman states:

Our devotion to democratic ideals serves as a beacon for the
world to follow. And our shared commitment to free and open
markets is a driving force for economic growth, innovation and
jobs, not just in Europe and the United States, but across the
globe. [...] But we know that we can do more. We can do more
for economic growth. We can do more to create jobs. We can
do more to strengthen rules-based trade that supports the
entire global trading system. (Froman 2013)

Froman continued his speech by explaining that because of
the relation between “democratic ideals” and “free and open
markets” and the areas of “economic growth, employment,
and rules-based trade” is “precisely why we launched the
Transatlantic Trade and Investment Partnership, or T-TIP[...]
[tlogether with the Trans-Pacific Partnership, or TPP” (ibid.).
Certain principles and processes, Froman added, could
contribute significantly to the intended outcomes of the
transatlantic ,partnership’. To be clear, he indicated three:
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Transparency: Providing adequate advance notice of specific
regulatory measures, not just preliminary, general papers on
the subject, but the actual rule being proposed

- Participation: Providing meaningful opportunities for input
from a broad range of stakeholders, public and private, for-
eign and domestic.

- Accountability: Providing responses to that input, a ration-
ale for the final regulatory decision, based on evidence,
science, including an impact analysis of the proposed
regulation. (ibid.)

Months after Froman's speech in Brussels, transparency,
accountability, and participation continue to be empty prom-
ises concerning TAFTA | TTIP. Consider the fact that the only
draft text from the TPP available so far is the intellectual
property rights chapter that was leaked through WikiLeaks
on 13th November 2013. What transparency exists when only
a leaked draft text ,contains annotations detailing each coun-
try's positions on the issues under negotiation” (WikiLeaks
2013)? What accountability is there when ,particular meas-
ures proposed include supranational litigation tribunals to
which sovereign national courts are expected to defer, but
which have no human rights safeguards” (ibid.)? And, what
participation is there when the TPP is considered almost con-
cluded, but consultation with national parliaments and with
civil society is yet to occur (ibid.)?

In the sections that follow, we will briefly reconstruct the way
in which democratic ideals are made vulnerable by the man-
ner in which the TAFTA| TTIP is being negotiated and show
why. Were there to be transparency, accountability, and par-
ticipation, in the negotiation processes, they would contribute
significantly to a transatlantic partnership.

TRANSPARENCY

Corporate Europe Observatory (CEO) is a European NGO that
exposes the power of corporate lobbying in the EU. On 25th
November, 2013, CEO leaked a version of the EC's communi-
cations strategy. The document refers to an informal meeting
with member states to be held in Brussels on 22nd November,
2013, convened in order to explore ,possibilities for greater
cooperation and coordination of respective communica-
tion activities around TTIP“. The document emphasizes the
importance of defining ,at this early state in the negotiations,
the terms of the debate”. Among others, the EC’s strategy
involves ,monitoring of public debate, producing targeted
communications material and deploying the material through
all channels including online and social media“ (CEO 2013).

The EC notes with concern the ,anxiety about the poten-
tial impact on the European social model” of TAFTA | TTIP.
In that sense, the EC considers that the negotiating process
“needs to be transparent enough to reduce fears and avoid a
mushrooming of doubts”, mostly because ,negotiators have
a greater need for stakeholder input during the process to
make sure that proposed solutions to difficult issues are effec-

tive.” However, the EC also insists that ,negotiations demand a
degree of confidentiality if they are to succeed" (ibid.).

So far, the EC considers that it has proven able to ,produce
and disseminate communication materials on the narrative of
the negotiations as a whole", for example, ,a detailed defence
of the economic analysis behind the TTIP and a detailed
rebuttal document on why the agreement is not ACTA." Fur-
thermore, the EC considers that is communicational approach
has allowed it to ,keep a handle on the mainstream media
narrative on the negotiations”, but is also realistic about the
fact that ,there is much more work to be done” (ibid.).

The leaked TPP draft text serves to disprove the ,detailed
rebuttal” of why the TAFTA | TTIP is not the Anti-Coun-
terfeiting Trade Agreement (ACTA). La Quadrature Du
Net, a French digital activism group, has also leaked and
analyzed a draft text of the Comprehensive Economic
Treaty Agreement (CETA), the FTA negotiated between the
EU and Canada. Their side by side analysis of the leaked
draft text of the CETA with the draft text of the ACTA evi-
dences that ,the worst repressive bits of ACTA were copy/
pasted into CETA" (La Quadrature Du Net 2013). Hence,
so far, leaked draft texts of FTAs negotiated by the US
and the EU show that the intellectual property provisions
of ACTA continue to be desirable in international treaties.

Similarly, the ,detailed defence of the economic analysis”
behind the TAFTA | TTIP can be as easily disproven. The EC
explains that the launch of the TAFTA | TTIP negotiations
was built upon documents such as ,the report of a High-
Level Working Group on Jobs and Growth” (HLWG) and ,an
in-depth independent study on the potential effects” of the
agreement (EC 2013). In this section we will examine the study
commissioned by the EC to the Centre for Economic Policy
Research (CEPR), while we will examine the HLWG report in
the following section.

The CEPR can be referred to as an independent study inas-
much as it is not an EU institution per se. However, the
CEPR website states their core income is provided by their
corporate members, which not only includes firms such as
LJinvestment banks, consultancies, asset managers and gov-
ernment agencies”, but also “all European Union Central
Banks" (CEPR 2013a). To be clear, two thirds of their member-
ship base is currently made up by the financial sector (idem).
“Platinum membership”, explains the CEPR website, is:

Specifically designed for companies whose business success
depends upon being at the forefront of Europe's economic
policy formulation and who wish to have an active influence on
CEPR's research and policy direction (CEPR 2013b).

Platinum members also receive an invitation for one of their
senior representatives to sit on CEPR's Executive Committee
(CEPR 2013b). These clarifications should not be understood
as an accusation that CEPR reports are biased per se, but
as an elucidation as to why the term ,independent study”
is misleading, more so when we consider that the CEPR's
backers include the EU Central Banks.
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Equally misleading is the way in which the EC’s Directo-
rate-General for Trade (DG Trade) and EU member state
governments disseminate information regarding the CEPR's
estimations for TAFTA| TTIP. For example, the British Embassy
in Washington D.C. used its Twitter account, @UKinUSA, to
narrate the TAFTA | TTIP (see figure 1) as: ,A comprehensive
transatlantic trade and investment partnership [that] would
bring (pounds) 100 billion to the European Union every year
and (pounds) 80 billion to the United States every year” (Brit-
ish Embassy in Washington 2013).

The CEPR report, which calculated changes in GDP for the
year 2027, (CEPR 2013, 46), states: ,the estimated impact on
GDP for the EU and US range between 0.2% and 0.5%, for the
less ambitious and ambitious scenarios respectively” (CEPR
2013, 45). The image above, hence, glosses over the fact that
the estimated impact is calculated over the next 13 years for
best and worse case scenarios, as well as over the fact that
any amount, from €68.274 to €119.212 billion for the EU, and
from €49.543 to €94.904 billion for the US, could be equally
stated. The numbers, the reader will observe, could differ in
the tens of billions of euros and, regardless of the amount
that would be stated, continue to be argued as a reasonable
interpretation of the study’s estimations (ibid., 45-46).

Constrained by a narrative that is based upon promises of more
wealth and more employment, the UK Embassy is sufficiently
savvy to not disseminate information in the CEPR study that
refers to the estimations for the contraction of a number of
employment sectors (see figure 2). To be clear, although the
study indicates that in the EU, the motor vehicle sector could
expand employment by 1.28% for skilled labor, and 1.27% for
less skilled labor, it also states that there could be a significant
contraction in the electrical machinery and metals sectors. In
the US, on the other hand, it could be the already struggling
motor vehicle sector that contracts, while the metals and metal
products sector could expand (ibid., 72). Furthermore, in the EU,
the more skilled labor in some parts of the primary sector, other
transport equipment than motor vehicles, business services,
communications, and personal services would also contract —
even in the best case scenario (ibid., 73). In the US, there would
also be contractions, even for the best case scenario, in agri-
culture, forestry and fisheries, other parts of the primary sector,
electrical and other machinery, wood and paper products, air
transport, finance, insurance, business services, communica-
tions, personal services, and other services (ibid., 74).

Untransparency refers, thus, to communicational strate-
gies that attempt to establish only a narrative of growth and
employment, easily dismissed refutations to concerns over
ACTA and socio-economic implications of the agreement,
the questionable independence of studies, and the choice
to silence information that estimates negative impact on the
transatlantic community’s citizens.

ACCOUNTABILITY

We have shown the lack of transparency with which the trans-
atlantic partners are negotiating the agreement. This, in turn,
calls into question the accountability of representatives from
both sides of the Atlantic. For this sense, and as mentioned
in the preceding section, we will now examine the HLWG.

DG Trade explains the HLWG was established in Novem-
ber 2011 to “identify and assess options for strengthening
the US-EU trade and investment relationship, especially
in those areas with the highest potential to support jobs
and growth” (DG Trade 2011). European Commissioner for
Trade Karel De Gucht and the then US Trade Representative
Ron Kirk co-chaired the HLWG, which - in its six-page final
report — recommended to US and EU decision makers that
they launch “negotiations on a comprehensive, ambitious
agreement that addresses a broad range of bilateral trade
and investment issues, including regulatory issues, and con-
tributes to the development of global rules” (HLWG 2013).

CEO researcher and campaigner Pascoe Sabido wrote to
the DG Trade in March 2013 in order to publicly request
information about the members of the HLWG. The DG
Trade replied that it could not do so because “there is no
full membership list of High Level Working Group on Jobs
and Growth”. Sabido continued his query by asking for a
list of the authors of the reports presented by the HLGW,
to which the DG Trade replied with an already known fact:
the EU Trade Commissioner and the US Trade Representa-
tive represented the reports that were coordinated, on the
EU side, by Jean-Luc Demarty, Director General for Trade.
Further requests, based on the EC's Code of Good Admin-
istrative Behaviour only provided an additional name, that
of Miriam Sapiro, Deputy US Trade Representative. The DG
Trade’s final statement, signed by Jean-Luc Demarty himself,
explained that no further information would be provided,
since they had “fully respected” their duties according to
the EC's Code. The rationale behind the explanation is that
the HLWG was not “an expert group”, but rather a “joint
working group”, and that “its role was not to provide advice
and expertise” to the EC (Sabido & DG Trade 2013; Demarty
2013).

Obvious questions are: how are the identification and
assessment of options for “strengthening the US-EU trade
and investment relationship” not considered advice or
expertise? Why was an expert group not established to
determine the viability and desirability of such a colossal
undertaking? Did only De Gucht, Kirk, Demarty and Sapiro
constitute the joint working group?

Besides the accountability of ad hoc groups, there is that
of trade negotiators themselves to consider. Timothy Lee
(2013) wrote in the Washington Post that the leaked TPP
draft text shows that US trade negotiators have a bias
“toward expanding the rights of copyright and patent hold-
ers”. There are two reasons for this. The first is that a dozen
US trade officials, at least, have left the Office of the United
States Trade Representative (USTR) for pharmaceutical,
media entertainment, and technology corporations since
the year 2000. Critics argue that the close ties between
USTR officials and the corporations mentioned above, and
that provide them with ‘revolving doors’, have a corrupting
influence on the agency. The second is that USTR has always
worked closely with US exporters, attempting to remove
barriers so that US goods can be sold abroad. However,
this becomes a problem when copyright and patent law
lead exporter’s interests “run directly counter to those of
American consumers” (ibid.).
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Furthermore, consider that USTR has established 16 trade
advisory committees (ITAC) to provide advice about complex
issues that come up during negotiations. This means that the
industry representatives within the ITACs have information
on US negotiating positions that is not available to the general
public (ibid.). Since neither public interest groups nor inde-
pendent experts can access the proposed legislative language,
industry groups advice make the provision of interpretations
of US law that favor their employer’s interest - which can lead
USTR to export warped interpretations of US law at a global
level. Lee clarifies that neither is USTR well connected to the
portions of the US technology sector that favor less extensive
and restrictive copyright and patent protections (since their
connections are with older, more established companies,
so stronger legal protections are favored) nor are the latter
included within the ITACs in the same numbers as USTR's
older connections. Unfortunately, concludes Lee, ,the inter-
ests of specific exporting industries are not necessarily the
same as the interest of the US economy as a whole” (ibid.).
The consequences of addressing the demands of a specific
sector of US industries, as the TPP exemplifies, are clear when
carefully analyzed.

Obligatory questions are: why would US trade negotiators
deal with intellectual property and copyright in the TAFTA
| TTIP differently from the manner in which they do in TPP,
especially if they consider the manner in which the EU trade
negotiators has done so in the CETA? Why are the legal
interpretations of industry representatives considered more
important than those of CSOs and NGOs? Who is to be con-
sidered responsible for the consequences of an agreement
that will affect almost 820 million transatlantic citizens and
consumers when neither who offers what recommendations
nor with what interests those recommendations comply
remains to be disclosed?

PARTICIPATION AND CONCLUDING REMARKS

Governmental lack of accountability and untransparency
make more difficult the attempts of civil societies to par-
ticipate in any kind of public debate or multi-stakeholder
policy- and decision-making process. However, in vitiated
processes that are closed to the public, other stakeholders’
voices and interests may more easily be heard and con-
sidered.

Danny Hakim (2013) wrote in The New York Times about the
newspaper obtaining EC internal documents that evidenced
how European trade negotiators had already requested and
allowed corporate lobby groups to set the agenda for the
TAFTA | TTIP in October 2012, almost nine months before
the negotiations’ officially started in July 2013.

The documents indicated that the business community sought
,an active role in writing new regulations” and wanted to
propose ,a regulatory oversight group that would have the
authority to continue to ensure that any new or existing trans-
Atlantic rules are compatible, even after trade negotiations
formally conclude” (ibid.). It comes as no surprise that the
proposal also recommended that ,business and other stake-
holders would be able to propose regulatory changes to the

council”. European trade officials approved, explains Hakim, of
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regulators on both sides of the Atlantic consulting each other
when they develop significant new regulations on either side
of the Atlantic, so as to avoid future regulatory divergence.
Hakim concludes and reports that, despite the approval of
these above-mentioned proposals, EU officials did not warm
up ,to the idea of industry and other stakeholders becoming
involved in the process of writing regulations from the begin-
ning", for the reason that ,additional explanations why the
existing systems do not suffice” were required (ibid.).

No matter the fact that the EU and the US constantly involve
corporate stakeholders in different aspects of the negotia-
tions, the participation of their civil societies is glossed over
with the explanation that, in Froman’s words, the discussion
about standards and regulations is “mind-blowingly techni-
cal” (Froman 2013). However, it is misleading to frame civil
society as incapable of offering sophisticated and technical
solutions on matters related to trade — or any other matters —
and that are of governmental and corporate concern.

Sean Flynn (2013), Associate Director of American Univer-
sity Washington College of Law, writes about the letter that
over 80 US university professors and experts on intellec-
tual property law and related disciplines addressed to US
President Barack Obama about the leaked TPP intellectual
property chapter. The professors, despite having a plural-
ity of opinions about the TPP, shared the concern that the
agreement is negotiated in a manner “even more secre-
tive than ACTA, which is amplifying public distrust and
creating an environment conducive to an unbalanced and
indefensible final product” (ibid.). The manner in which the
negotiations occur, they reason, “is inconsistent with the
with core United States democratic values” and “should be
changed” (ibid.). The exact same could be written about
the TAFTA| TTIP negotiations. The professors also offered
specific suggestions as to the way in which the negotia-
tions could be done in a democratic manner, namely, by
offering the US public “the same information given to
corporate advisors through the [Industry Trade Advisory
Committees] process.” An example of transparency and
participation is the Marrakesh Treaty to Facilitate Access
to Published Works for Persons Who Are Blind, Visually
Impaired, or Otherwise Print Disabled, the last successful
international intellectual property agreement, which was
negotiated through a highly participatory and inclusive
process, and which the professors reminded the president
was one “where all proposals for text for the agreement
were shared openly with all stakeholders” (ibid.).

The Trans-Atlantic Consumer Dialogue (TACD), a forum of
US and EU consumer agencies, participated in the World
Intellectual Property Organization's (WIPO) Diplomatic Con-
ference for the Marrakesh Treaty. The Diplomatic Conference
was not only open to governmental delegations, but also to
NGOS and inter-governmental organizations (IGO), besides
a number of other invited participants (WIPO 2013). The
TACD (2013), in their closing address, stated that the treaty
had set a constructive precedent with its “exemplary exercise
of transparency, civil society participation, and multilateral
cooperation”. Similarly, its “democratic process, application
of human rights, and the extension of new user rights with
regards to access to knowledge” were to be acknowledged.



Lastly, the TACD indicated that both the TAFTA | TTIP and
TPP “would greatly benefit from the level of transparency,
democratic participation and multilateralism that [they]
enjoyed in this WIPO process” (TACD 2013).

The various matters that were examined throughout this
article attest that there are significant efforts to be made

so that free and open markets can be established by means
of processes that are democratic, that is to say, transparent,
accountable, and participative. There is nothing free about
dubious proposals of economic growth, employment, and

rules-based trade, especially when they are thrust upon

citizens and consumers without their consent. That would
simply be business as usual.
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TAFTA|TTIP AND TPP
IN COMPARISON:
SIMILAR INTERESTS,
UNKNOWN OUTCOMES

Abstract: 2073 is a critical year for global trade policy. The
ongoing trend of proliferating bilateral and multilateral
trade agreements has entered into a new stage with Japan’s
decision to join the Trans-Pacific Partnership (TPP) nego-
tiations and the launch of negotiations between the EU
and the US to reach a comprehensive trade and investment
agreement (TAFTA | TTIP). On top of that, the EU and Japan
also started negotiating a bilateral trade agreement in April
2013. Due to their sheer size, these trade blocs have the
potential for significant economic and geopolitical impli-
cations. However, the negotiations have been surrounded
by a lack of transparency, making it difficult to access their
effects. In order to understand the issues that are currently
under negotiation, this paper aims at providing a compara-
tive perspective on the TAFTA | TTIP and the TPP as well
as the EU-Japan agreement. Such a comparative perspec-
tive will help to pinpoint recurring patterns and interests in
the trade policy of the current three leading trade powers.
By carving out similarities and overlapping developments
between these negotiations, the paper ventures to identify
the direction that global trade policy is heading to.

INTRODUCTION

Since US President Barack Obama announced that
the US would start negotiations with the EU to reach a
comprehensive Transatlantic Trade and Investment Part-
nership (TTIP), also known as Transatlantic Free Trade Area
(TAFTA), in his State of the Union address in February 2013,
the TAFTA | TTIP is the talk of the town for anyone con-
cerned with global trade policy. Covering around 30% of
global trade, the TAFTA | TTIP would become the world's
largest free trade area. In addition to lowering common
trade barriers such as tariffs, the TAFTA | TTIP also aims
at establishing new rules, standards and procedures in
manifold areas that have not been covered by former mul-
tilateral trade liberalization rounds of the WTO. It is truly
an unprecedented mammoth task that deserves the full
attention of politicians, scientists, journalists, and last but
not least, the general public.
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However, the TAFTA | TTIP is not the only bilateral trade
agreement with global dimensions that is currently under
way. The negotiations on the Trans-Pacific Partnership (TPP),
which started already in 2006, reached a new milestone when
Japan, after a long time of hesitation, decided to join the ongo-
ing talks earlier this year and already took part in the 18th
round held in Malaysia in late July (VerWey 2013). The TPP
has been dubbed the first 21st Century trade agreement due
to its ambitious trade liberalization agenda and is seen as the
centerpiece of the US trade strategy (Barfield 2011). However,
only now with Japan onboard does the TPP have the potential
to become the new standard for bilateral and plurilateral trade
agreements around the globe. Both, the TAFTA| TTIP and the
TPP, are at the forefront of global trade policy and are likely
to determine the future of global trading patterns and rules
not only for the participating countries, but also for the rest
of the world as will be demonstrated throughout this paper.

The article’s argumentation is based on the belief that in order
to understand a single agreement - whether the TPP or the
TAFTA | TTIP - it is indispensable to analyze and compare
both agreements. Countries are usually engaged in several
negotiations at the same time and progress in one negotia-
tion might have important ramifications for other trade talks
as well. Preferential treatment and concessions given to one
negotiation partner have to be extended to others. This can
easily result in what economists call ‘a race to the bottom’,
where mutual peer pressure leads to a situation where eve-
rybody is worse off afterwards. Weaker environmental laws
and deteriorating labor rights are probably the most typical
examples of such a downward spiral. Matthew Rimmer (2013)
comes to the following conclusion regarding the concur-
rence of TPP and TAFTA | TTIP: “Both treaties will be mutually
reinforcing. The United States Trade Representative will use
the twin treaties to play participants and regions off against
one another, and push for higher standards and obligations”.
This statement clearly shows the need to consider both
agreements in a comparative perspective to pinpoint similar
patterns and interests as well as differences in the trade poli-
cies of the US, the EU and Japan.
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TPP AND TAFTA I TTIP - TWIN AGREEMENTS WITH
SIMILAR OUTLINES

The governments of the US and Japan as well as the European
Commission have been promoting bilateral and plurilat-
eral trade agreements for a mix of political, strategic and
economic reasons and motives. Clyde Prestowitz (2013), a
former adviser to the Reagan and Clinton administration,
argues that this is also the case with the TPP and the TAFTA
| TTIP: "As with most trade deals, both the TPP and TAFTA
have geopolitical as well as economic significance”. However,
the similarities between the TPP and the TAFTA | TTIP are
particularly high when looking at the economic dimension
of the agreements. Like most other trade agreements, they
both aim at abolishing common tariffs to increase the trade
volume between the partner countries. But they also aim at
reducing so-called non-tariff barriers (NTB) to trade such
as technical barriers, sanitary measures, or in general, red
tape. And even though many industries around the globe,
for example the Japanese agricultural sector, are still highly
protected by traditional import tariffs, NTBs are seen by many
trade experts as the real obstacle to freer global trade (WTO
2012). Harmonization and mutual recognition of standards,
procedures and regulations across industries have been iden-
tified as the most promising method to further facilitate trade
relations (WTQ 2012, 150). Therefore, it is no surprise that the
further reduction of NTBs is currently at the core of these
major negotiations (Sunesen et al. 2010).

Another outstanding similarity between these trade talks
is their lack of transparency and the secrecy that has sur-
rounded each round of negotiations so far. News coverage
on the ongoing TPP negotiations has been particularly
limited. Unfortunately journalists and scientists have been
very slow to pick up the obvious overlap that exists between
both agreements and investigate this matter more deeply.
The TAFTA | TTIP itself however has drawn some more
attention as a result of the National Security Agency (NSA)
surveillance scandal and the resulting fear that an agreement
dominated by US business interests would further increase
the grip of the US government on the internet. The fact that
the EU started negotiations with Japan a few months earlier
on the other hand went mostly unnoticed (Pourzitakis 2013).
This underlines the challenge for ordinary citizens to stay
informed about these ongoing negotiations.

But as mentioned earlier, trade agreements are also driven by
political interests and it would be misleading to explain such
major trade projects mainly from an economic perspective.
Geopolitical and strategic motives usually constitute a crucial
impetus as well. The TPP for example is the most important
trade policy project of the current US administration and at
the same time the cornerstone of Obama’s pivot towards Asia,
making it therefore highly political and symbolic. In a similar
manner, Japan has expressed its desire to forge closer political
relations with its Asian neighbors and the TPP is seen as a
perfect platform to achieve this goal (Stein & Vassilev 2013).
However, these kinds of free trade agreements are not only

about building or improving ties between negotiation part-
ners. By nature, all bilateral and plurilateral agreements are
discriminatory towards non-signatories. The important thing
to note here is that their discriminatory economic effects are
often accompanied by political discrimination. What does
this mean with regard to the TPP and the TAFTA| TTIP? The
political and strategic motives behind each trade agreement
are intertwined with the national interests of each state, as
well as its broader foreign policy strategy, and naturally, these
national interests are more diverse than sole economic ben-
efits. The administration of George W. Bush (2001 -2009), for
example, rewarded political allies in their ‘war against terror’
by quickly signing bilateral free trade agreements with them.
Japan'’s agreements so far also seem to be more symbolic than
result-oriented, as most of them were concluded with smaller
economies (Katsumata 2010).
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There is, however, one noticeable aspect in both the TPP
and the TAFTA | TTIP that might indicate a significant
shared geopolitical goal of the US and EU. China, despite
being the second largest economy of the world and the
biggest trade partner of Japan and the second biggest trade
partner of the EU as well as the US, is not included in the
two most influential global trade talks." So what are the rea-
sons behind China’s exclusion? Is this a deliberate move of
the old trading powers to protect their challenged position
at the top? Or is this just the normal procedure in which a
group of advanced and open economies that share a similar
understanding of the workings of trade policy get together
and try to push for further liberalization? Against the back-
ground of the WTQO's dysfunctional Doha Round and low
economic growth rates, this seems like a convincing argu-
ment, particularly when considering that China only joined
the WTO in 2001 and discussions about its treatment of
state-owned enterprises among other trade issues continue
to complicate matters (The Economist 2012). Politicians and

1 China, however, is part of the ASEAN+3 talks and therefore at least
indirectly engaged with Japan on issues of trade policy. The ASEAN+3
negotiations are still at a very early stage and its liberalization agenda is
not as ambitious as the TPP.
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trade bureaucrats in the West on the other hand are looking
for quick progress in the ongoing negotiations and, because
Japan’s participation in the TPP will likely slow down further
talks from now, are not too keen to invite another 'difficult’
negotiation partner (Muscat 2013).

However, it could also be argued that the TPP and TAFTA |
TTIP negotiations provide the EU and the US with a limited
window of opportunity in which they can advance and estab-
lish their positions in trade policy as global standards before
China becomes the dominating actor in global trade. Both
the EU and the US want to set up certain industry, labor and
environmental standards, hoping that other countries will
follow those in order to stay competitive in the global mar-
ket. This first-mover advantage of the US and the EU would
force China to comply with their rules. Because even though
China is rapidly catching up to the US, the EU and Japan in
terms of ‘hard’ economic indicators, such as GDP growth and
trade volume, its capability as a rule setter in global trade is
still lagging behind. And against this background "America is
trying to design a trade regime which China will eventually
have to join - rather than getting to set its own rules as its
clout increases” (The Economist 2013).
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BETWEEN THE EU AND THE US: TRANSATLANTIC
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Abstract: Most writing on TAFTA | TTIP has focused on its
impact on the two involved economies, the EU and the US.
The present article brings to the analysis of the transatlantic
free trade agreement those third countries which will soon
have Deep and Comprehensive Free Trade Agreements
(DCFTA) with the EU such as Moldova, Georgia, Ukraine and
Morocco. It is noteworthy that whereas the US requests from
its FTA partners to implement World Trade Organization
(WTO) commitments and respective domestic legislation, the
EU’s precondition in DCFTA negotiations is approximation of
partner country’s trade related legislation to that of the EU.
The EU and US have different regulatory approaches to key
areas covered by FTAs such as sanitary and phyto-sanitary
measures (SPS) or geographical indications (Gls), which
means that some US-originated products, such as Califor-
nian champagne or mozzarella, face trade restrictions in the
EU. Interestingly, the EU requests its DCFTA partners to apply
the same restrictions on US products. The article explains
these different approaches and argues that unless the EU and
US find a compromise on non-tariff barriers where systemic
differences exist between the two, the EU’s DCFTA partners
(Eastern Partnership and Southern Mediterranean coun-
tries) will be forced to introduce trade restrictions on some
US products once DCFTAs are implemented.

TAFTA | TTIP AND ITS ESTIMATED BENEFIT

During the summer of 2012, the US and the EU decided to
start negotiations on a Transatlantic Trade and Investment
Partnership (TTIP) agreement, also referred to as a Trans-
atlantic Free Trade Agreement (TAFTA), with each other.
This will be a comprehensive trade agreement between two
partners which together account for half of global output in
goods and services as well as 30% of global trade. Bilateral
trade in goods between the EU and US amounts to approxi-
mately €500 billion (DG Trade Statistics 2013).

After the final report of the specially created High Level
Working Group on Jobs and Growth (HLWG) studied the pos-
sibility of TAFTA | TTIP and made a recommendation to the
EU and US in February 2013 to embark on the TAFTA | TTIP,
both sides started to prepare the negotiations. The first round

was held in July 2013 in Washington. The objective is to final-
ize trade talks and sign the agreement within approximately
two years, after which ratification procedures will start and
once these are completed, the agreement will enter into force.

The HLWG recommended to conclude a comprehensive trade
agreement with the objective to entirely liberalize tariffs and
cover non-tariff barriers (NTBs), the so-called ‘behind-the
border’ measures (High Level Working Group on Jobs and
Growth 2013, 1-2). As the tariffs between the two partners are
already relatively low (on average only 4%), the main emphasis
of the TAFTA| TTIP will be on the removal of non-tariff bar-
riers to increase trade and boost investment.

To evaluate the impact of the TAFTA | TTIP, an independent
study by the Center of Economic Policy Research in London
was commissioned by the EU Commission and completed in
March 2013. The study analyzes the potential impact of the
agreement and concludes that an ambitious and comprehen-
sive trade pact, once fully implemented, will bring significant
gains both for the EU and the US - change in Gross Domestic
Product (GDP) is estimated to be annually €119 billion and
€95 billion respectively. EU exports to the US are estimated
to grow by 28% (€187 billion) and US exports to the EU by
€160 billion (Center for Economic Policy Research 2013, 3).
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According to the study, EU and US trade with the rest of the
world would also increase by over €33 billion. Overall, the
extra bilateral trade between the two blocs, together with
their increased trade with other partners, would represent
a rise in total EU exports of 6% and of 8% in US exports.
This would mean an additional €220 billion and €240 billion
worth of sales of goods and services for EU and US based
producers, respectively.

DIFFERENCES IN APPROACH BETWEEN THE EU
AND THE US

It is noteworthy that most of the writing on the TAFTAI TTIP
so far has focused on its impact on the EU and US economies
and its sectors, and limited attention has been paid to the
benefit or disadvantage that the TAFTA | TTIP will bring to
third states. The present article brings to the analysis of the
Transatlantic Free Trade Area those third countries which will
soon have Deep and Comprehensive Free Trade Agreements
(DCFTA) with the EU, such as Moldova, Georgia, Ukraine',
and Morocco.

Being a new approach in the EU’s free trade policy, conceptu-
ally DCFTA is close to free trade agreements concluded by
the US. It means a comprehensive agreement, which covers
not only the elimination and/or reduction of tariff barriers
in trade (like the so called simple FTAs), but also of non-
tariff barriers (NTB). These agreements regulate areas such as
investment, customs, intellectual property rights (IPRs), geo-
graphical indications (Gls), technical barriers to trade (TBT),
sanitary and phytosanitary measures (SPS), competition
policy and public procurement. This means that, in contrast
to simple FTAs which only cover tariff liberalization, parties
to comprehensive trade agreements commit to cooperate in
regulatory spheres and establish common approaches in the
above mentioned NTB areas with the aim to facilitate trade.

1 As aresult of pressure from Russia and the apparent piorities of the
current Ukrainean leadership, Ukraine decided not to sign the Associa-
tion Agreement (AA) and the DCFTA at the Eastern Partnership
Summit in Vilnius at the end of November 2013. However, unlike
Armenia, it did not reject the association agenda entirely. EU empha-
sized that the door for Ukraine is still open and western politicians
hope that AA and DCFTA will be signed in 2014. The prospects and
timing of signing the agreement are still unclear.
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It is noteworthy that the EU and US have different approaches
when concluding such agreements with third countries.
Whereas the US mainly requests from its FTA partners to imple-
ment WTO commitments/regulations and respective domestic
legislation which should be in place, the EU's precondition and
most difficult requirement is approximation of partner country’s
legislation to that of the EU. For this purpose DCFTAs with the
EU have extensive lists of legislative approximation tables which
require the EU’s partners to adopt and implement regulations
similar to the EU within the agreed timeline. This EU require-
ment is comparable to the one towards accession candidate
countries and is connected with regulatory costs for the state
as well as private sector.

Most importantly, the US and EU have different approaches
to a number of key areas such as SPS, TBT and Gls, which
means in practice that some US-originated products are either
not allowed to be imported in the EU or face restrictions and
specific regulation. This has as a consequence that the states
which have DCFTA with the EU, and consequently have har-
monised their legislation, will have to introduce restrictions
towards some products originating in the US once they start to
implement their legislation approximated with the EU.

The above-described means, in practice, that unless the EU
and US find a compromise on key non-tariff barriers where
systemic differences exist between them, an increasing num-
ber of DCFTA partners of the EU will be forced to introduce
restrictions on trade with the US. Non-agreement on systemic
differences will have as a consequence that the higher the
number of countries which have DCFTAs with the EU, the more
restrictions US exports to these countries will face.

Moreover, a country that aims to have a free trade agree-
ment with both the EU and US is caught in between opposing
approaches of the two partners in some key non-tariff related
areas of trade.

The issue becomes more relevant since, after the obvious failure
of the Doha liberalization round in the WTO framework, the
EU’s trade policy became increasingly focused on bilateral free
trade agreements. The EU is currently engaged in a number of
FTA negotiations - including with countries such as India, Japan,
Canada, Thailand, Vietnam, and Malaysia. The EU is concluding
DCFTAs with extensive legislative approximation requirements
with countries of the Eastern Partnership (EaP) initiative in its
eastern neighborhood and Southern Mediterranean countries.

Since the so-called DCFTA is a new concept in the EU and
most of such agreements are still under negotiation, there is no
DCFTA in force yet. As of today, the EU has concluded negotia-
tions on a DCFTA with Ukraine, Georgia, Moldova, and Armenia
(however, Armenia recently declared that it wants to join the
Customs Union, composed of Russia, Belarus, and Kazakhstan,
and consequently the process related to the DCFTA between
the EU and Armenia stopped). In addition, the EU launched
DCFTA talks with Morocco in April 2013 and there is a declared
objective to embark on negotiations with Egypt, Jordan, and
Tunisia in the near future (EU Commission Memo 2013, 3). Other
EU-negotiated free trade agreements, although comprehensive,
are not referred to as DCFTA and regulatory approximation
requirement is not a key component of such FTAs.



Once the countries mentioned above introduce and start
implementing requirements of EU regulations according to
DCFTAs, they will have to introduce restrictions in trade with
the US and prohibit or limit imports of certain US products.
To better illustrate this, | will provide a number of examples:

Geographical indications (Gls)

EU regulations protect geographical indications and prod-
uct protection is tied to their geographical origin. The US
approach is different and oriented towards the protection
of trademark rather than geographical origin of the product.
For example, whereas the EU only acknowledges champagne
produced in the respective area of France called Champagne
and prohibits sale of any products called champagne not
produced in this region of France, it is perfectly fine in the
US to produce and sell Californian or other sparkling wine
called champagne. In this case, not geographical origin but
trademark is subject to protection under intellectual property
rights regulations. The EU not only prohibits the import of
such US products, but also requires from its DCFTA partners
that they do the same. Because the EU strictly requires its
DCFTA partner countries to adopt an EU approach in Gl pro-
tection, these countries are forced to prohibit the import and
sale of respective US products on their markets.

Sanitary and phytosanitary measures (SPS)

The EU strictly regulates and limits the production and
sale of genetically modified organisms (GMOs) as well as
hormone-treated products. The US, on the contrary, has a
science-based approach in agriculture and a more liberal
attitude in this respect. In reality this difference in approach
means that genetically modified and hormone treated agri-
cultural products produced in the US face import restrictions
in the EU. If no common ground is found between the US and
the EU in this area, US products will face similar restrictions
in all countries which will have DCFTAs with the EU and will
have harmonized their regulation with the EU in the SPS area.

Whereas the EU aims to keep GMOs as an exception from
the TAFTA| TTIP, the US seems to be determined to negotiate
an acceptable deal with the EU, aimed at liberalizing GMO
import from the US to the EU.

Technical barriers to trade (TBT)

EU regulations prohibit the circulation of industrial products
not produced according to EU’s technical regulations on its
market. This means that only products which satisfy spe-
cifically EU technical requirements and parameters and have
the respective CE mark can be imported and sold in the EU.
The EU extends this same requirement towards its DCFTA
partners, some of which mainly trade with their neighbor-
ing Commonwealth of Independent States (CIS) countries

REFERENCES

- where Soviet-time standards still apply. In practice, this
means that these countries have to restrict imports of all
products without CE marking. Therefore, there continues
to be the need to study in detail what specific consequences
the TAFTA | TTIP will have in the TBT area and with regard
to trade with industrial products between the EU and US.

THE CASE OF GEORGIA

Georgia's example is a notable case because it finalized nego-
tiations on the DCFTA with the EU and has also declared its
objective to negotiate a free trade agreement with the US. An
exploratory process with this purpose started in 2012 and the
High Level Dialogue on Trade and Investment between the
US and Georgia was launched.

Both the EU and the US are important and strategic partners for
Georgia not only economically, but also and most importantly
politically. Restricting import regulations for US products could
become an issue in US-Georgian relations. Georgia would
have to find a way not to apply its EU-negotiated regula-
tions to US products, which - in turn — would seriously upset
the EU. The same can be said about other states referred to
throughout this article.

CONCLUSIONS

To summarise, the differences in regulatory approaches
in the EU and the US in key trade related areas, as well as
the growing trend in the EU to conclude DCFTAs with third
countries with substantial regulatory harmonization impact,
result in the following situation: states in Eastern Europe and
the Southern Mediterranean harmonise their trade related
regulation with the EU acquis, which means that:

a) US imports into those states will face non-tariff barriers
after harmonization is done, and, b) possible future nego-
tiations on FTAs between the US and these states will be
substantially complicated - since these states apply legisla-
tion harmonized with the EU acquis in areas where the EU
and the US have substantially different approaches.

Negotiation on the EU-US free trade agreement is a unique
opportunity to bridge the above-mentioned and other
systemic differences in approach. Accordingly, it is recom-
mended that separate research be conducted about the
impact of the TAFTA | TTIP on thirds states that are harmo-
nizing their legislation with that of the EU, as well as how it
will impact their trade with the US. TAFTA | TTIP negotiators
on both sides of the Atlantic are advised to analyze and take
into account the relevant conclusions of such research.
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Abstract: The Transatlantic Free Trade Agreement (TAFTA) -
currently known as Trade and Investment Partnership (TTIP)
- may be negotiated in Brussels and Washington, but the rip-
ples will be felt throughout the global political and economic
landscape. Of particular concern to developing countries and
Africa in particular is the potential for the TAFTA | TTIP to
have trade diversion effects, thus making entry into the trans-
atlantic market even more difficult. To minimise this potential
for negative spillover effects, the EU and the US have the
option of adopting a mutual recognition policy applicable to
third countries with flexible rules of origin. While this decision
lies with the EU and the US, African countries can also take
steps towards minimising their vulnerability by expanding
intra-Africa trade through further regional integration and
expanding trade with emerging powers, who have strength-
ened their political and economic relations in recent years.

INTRODUCTION: AFRICA'S CHANGING ECONOMIC
LANDSCAPE

In an address at the University of the Witwatersrand, Deputy
Director General of the World Trade Organization (WTO)
Valentine Rugwabiza (2012) noted that Africa remains the
most fragmented continent in the world, with 54 countries
and very low levels of intra-regional trade. She stated that
intra-Africa trade stood at approximately 10%, comparing
unfavourably with the EU (70%), Asia (52%), North America
(50%), and South America (26%). To compound this, Africa’s
share of world trade was a mere 3%. This combination of
factors ensures that African countries remain vulnerable to
external trade patterns and regulations.

Within this context, emerging powers have increasingly
become of importance for African nation states, with recent
economic growth across the continent partly attributed to
these growing ties and demand for primary commodities and
investment in mining, infrastructure, and other sectors (Car-
mody 2013). As a bloc, the BRICS have become Africa’s largest
trading partners, with trade expected to reach more than US
$500 billion by 2015, of which 60% will come from China. In
2012, trade with the BRICS had risen to $340 billion, which is
10 times higher than the value of trade in 2002 (Ncube 2013).

Despite these developments, trade with the EU and the US
continues to be of great importance, heightening the rele-
vance of the ongoing TAFTA| TTIP negotiations. The biggest
threat to African countries lies in the potential for the TAFTA
| TTIP to have trade diversion effects, making it more dif-
ficult for their goods and services to access the transatlantic
market. This would essentially mean less trade with the
transatlantic partners, further marginalising a continent that
already plays a minimal role in global trade.

In order to minimise these negative effects, the following
article argues that the transatlantic partners must ensure
the benefits are not exclusive to TAFTA | TTIP signatories,
but also extend to third countries. This could be achieved
through a policy of mutual recognition of standards extended
to third countries with flexible rules of origin. This action
would help reduce trade diversion concerns in Africa and
the developing world while sending a signal that the trans-
atlantic partners are still committed to an open global trading
system despite the ongoing deadlock at the Doha round of
multilateral negotiations.

Since the direction of the TAFTA | TTIP largely depends on
the political and economic intentions of the transatlantic
partners, it is arguable that African countries cannot afford
to idly wait for the final agreement and should, in the mean-
time, remain committed to increasing intra-Africa trade
through regional integration — while continuing to expand
their trade with emerging powers. A combination of these
actions reduces Africa’s vulnerability, ensuring that fears of
trade diversion in the TAFTA | TTIP are minimised.

TRADE DIVERSION VERSUS TRADE CREATION IN THE
TAFTAITTIP

One of the main concerns in any preferential agreement is
the discrimination against third countries. Jacob Viner dem-
onstrated that “trade diversion occurs when the dismantling
of trade barriers gives goods and services from the partner
country a competitive advantage and consequently trade with
third countries is diverted to the partner country even if the
third country can produce the relevant goods and services
more efficiently” (Mildner & Schmucker 2013). A proliferation
of FTA's also leads to a growing number of different rules of
origin, which determine the economic nationality of prod-
ucts (Kommerskollegium National Board of Trade 2012), thus
preventing non-signatories from benefiting without making
concessions. This increases the obstacles to trade for non-
signatories to a preferential trade agreement, especially for
smaller businesses not able to comply with different regula-
tory frameworks (Mildner & Schmucker 2013).

Basing its assessment on a study by the Centre for Economic
Policy Research (CEPR), the European Commission (EC) pre-
dicts thata TAFTA|I TTIP would have a positive impact for the
rest of the world, even to the amount of €99 billion (European
Commission 2013). However, a different study conducted by
the ifo-Institute comes to different conclusions. Both exam-
ine two scenarios: the first with an elimination of tariffs in
trade and a second consisting of a comprehensive liberalisa-
tion scenario, which also includes the reduction of non-tariff
trade barriers (Felbermayr et al. 2013, 8).
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While the CEPR estimates gains to non-signatories (€99 bil-
lion), these are mostly distributed within the OECD countries
(€39 billion) (European Commission 2013). Thus, even under
this optimistic study, the gains would be shared dispropor-
tionally, with Africa likely getting the least gains. Using a
different methodology, the research conducted by the ifo-
Institute is more explicit about the global distribution of gains
and losses, making it vividly clear that exports from African
countries would be negatively affected, while the impact on
welfare also shows a decline.

According to the study, countries of the Maghreb, with which
the EU has an FTA called the Euro-Mediterranean Agreement,
would lose under both a limited (tariffs only) and a compre-
hensive scenario (reduction of tariffs and non-tariff barriers).
European companies would become more competitive, while
EU imports from the Maghreb would decrease as “traditional
trade diversion effects predominate” (Felbermayr et al. 2013,
16). Given the political turmoil in the region and added need
to bring about stability and improve their economic outlook,
this scenario is worrying for the region. North and West Africa
are especially affected, since they traditionally have extensive
trade relations with Europe. The Ivory Coast and Guinea are
the biggest losers as their exports into the EU are affected
by the USA. While East Africa may fare a little better due to
its closer proximity to larger markets such as China; Uganda
and Tanzania record big loses (ibid., 28).

As the largest economy in Africa, South Africa’s trade into
the EU would also suffer the effects of trade diversion, as
South African companies face increased competition with
US companies in the EU. This would mean that South Africa’s
current FTA with the EU, in the form of the Trade, Develop-
ment, and Cooperation Agreement (TDCA) signed in 1999,
would now have fewer benefits. With these results, the ifo
study is unequivocal: African countries stand to lose access
to the transatlantic market (ibid., 27).

The picture painted is particularly worrying at a time when

the EU puts pressure on African regional economic blocs
to sign comprehensive Economic Partnership Agreements
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(EPA’s), which cover areas such as
intellectual property rights (IPR's),
sanitary and phytosanitary stand-
ards (SPS), public procurement,
investment, and services. Fears in
African countries partly stem from
analyses that the losses in customs
duty would surpass the gains of a free
trade agreement with the EU (Patel
2007, 4).

The TAFTA | TTIP also comes at a
time where Africa’s preferential trade
regime with the US faces uncertainty
due to the Africa Growth and Oppor-
tunity Act (AGOA) expiring in 2015.
Initiated by the Clinton Administra-
tion in 2000, it grants preferential
access to 39 African countries. Since
it relies on Congress for extension, it
remains essentially a one way pref-
erential agreement. Of concern for African countries is the
growing eagerness on the part of the US to exclude countries
it feels have graduated from this scheme, thus following the
logic of making it a stepping stone for a fully fledged FTA
(Naumann 2013).

Alot is clearly at stake: an open TAFTA | TTIP might yet con-
vince African countries that the EU and US are still sensitive
to the needs of developing countries, while a closed agree-
ment will only cement the view that developed countries
are not supportive of the developmental goals and needs of
the global South. This is likely to nudge them politically and
economically closer towards emerging powers. The manner
in which non-tariff barriers are regulated will thus have a
bearing on perceptions towards the transatlantic partners.
“Non-tariff barriers assume various forms, but one impor-
tant way to liberalise them is to unify product standards or
allow automatic domestic acceptance of products that are
allowed for use abroad. That can also assist third countries:
if a product satisfies the standards of one member country in
a free trade zone, it may then be allowed for sale in all coun-
tries of the zone, even if it comes from a third country. With
the adoption of standards, third countries can minimise the
trade diversion effects that are harmful to them” (Felbermayr
etal. 2013, 27)

COUNTERING THE NEGATIVE EFFECTS OF THE
TAFTAITTIP

In order to reduce the negative spillovers, the transatlantic
partners have the option of adopting a policy of mutual rec-
ognition of standards with flexible rules of origin extended
to third countries. Researching the impact of standards and
the reduction of non tariff barriers in regional agreements,
Aaditya Mattoo and Maggie Xiaoyang Chen (2008, 838ff.)
find that “such agreements increase the trade between par-
ticipating countries but not necessarily with the rest of the
world. Harmonization of standards may reduce the exports
of excluded countries, especially in markets that have raised
the stringency of standards. Mutual recognition agreements
are more uniformly trade promoting unless they contain



restrictive rules of origin, in which case intra-regional trade
increases at the expense of imports from other countries.”
This means if the TAFTA | TTIP adopts a policy of mutual
recognition with flexible rules of origin, negative spillovers
may be minimised.

Mattoo (2013) argues that “with mutual recognition, the EU
and the US would accept each other’s standards or conform-
ity-assessment procedures, allowing firms to adhere to the
less stringent requirements in each area. If the policy were
extended to third-country firms, it would have a powerful
liberalising impact]...] If however, the [TAFTA|] TTIP excluded
third-country firms from the mutual recognition policy, their
competitiveness vis-a-vis European and American compa-
nies would diminish substantially.” With this option ultimately
relying on the transatlantic partners, it would be sensible for
African countries to be proactive and take pre-emptive steps
to minimise the potential negative effects.

This would mean remaining committed to increasing intra-
Africa trade. This is important since Sub-Saharan African
countries continue to have higher non-tariff barriers between
themselves than on trade with third countries. Such an effort
must involve continued efforts to harmonise regional tech-
nical regulations and standards, sanitary and phytosanitary
measures as well as rules of origin, which have all added sig-
nificant costs to doing business in Africa (Rugwabiza 2012).

Tony Elumelu and Jonathan Oppenheimer (2012) argue that
a new generation of African entrepreneurs and businesses
is emerging, challenging traditional incumbents with new
models and strategies. Examples include Kenya's informa-
tion and communications technologies companies, and
Nigerian banks such as the United Bank of Africa. In tel-
ecommunications, South African companies such as MTN

now operate in 21 countries, while Glo, a Nigerian mobile
operator, has also increasingly expanded in its region. These
companies are all increasingly breaking down regional
barriers and expanding intra-Africa trade. In 2009, South
Africa invested $1.6 billion (FDI outflows) into other African
nation states. Despite these positives, intra-Africa trade still
remains too low. Regional economic blocs will play a central
role in further breaking down trade barriers, to unlock the
full potential of African economies, and to reduce the vul-
nerability to external changes.

Lastly, African countries must seize opportunities provided
by the growing role of emerging powers. This means using
the added revenue to invest in trade related infrastructure
while moving away from primarily shipping raw materials
towards the beneficiation of goods and building local value-
adding industries. This will take political will but ensure that
African countries increasingly become less vulnerable to the
constant changes of the global trading system (Elumelu,
Oppenheimer 2012).

The BRICS account for 40% of the world population, one
fifth of global output and nearly a fifth of all trade and FDI
flows, while their development cooperation across Africa is
also growing rapidly. These trends are likely to continue in
the coming years (United Nations Economic Commission for
Africa 2013), putting African countries at a position to make
strategic decisions that impact their economic landscape.
While trade with emerging powers cannot replace trade with
the transatlantic partners, a combination of intra-Africa trade
with increased trade with emerging powers allows African
countries to be less vulnerable to trade diversion effects in
the TAFTA | TTIP, while ensuring that they are not purely at
the mercy of negotiators in Brussels and Washington.
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Abstract: As China is moving up the value chain, both the
EU and the US have seen their export shares declining in
markets that they have traditionally dominated. This quan-
titative and qualitative evolution of Chinese exports has been
to some extent attributed to China’s mercantilist national
industrial policy and its leading industrial conglomerates:
the State Owned Enterprises (SOEs). An inquiry of China’s
strategic calculations vis-a-vis the TAFTA | TTIP would thus
provide a better understanding of the EU and US impetus
for a grand trade agreement which could shape the norms
of the 21st century commerce, and secure the future of a lib-
eral economic order. Chinese elites view the TAFTA | TTIP
both as an opportunity and a threat. On the one hand, an
exclusive agreement may force China to follow a balancing
strategy and form competitive regional trade blocks. On the
other hand, an open and transparent TAFTA | TTIP may well
engage Beijing to liberalize its economy, and seek to con-
structively reform rather than expel the current liberal global
order. The latter option has been the ultimate end of the US
deep engagement strategy towards a rising China.

TAFTA [ TTIP - THE 5TH TECTONIC SHIFT IN CONTEM-
PORARY POLITICAL ECONOMY

In the recent history of economic integration and globaliza-
tion three dates may well capture the attention of economic
historians:

The first is December 1978, during the third plenary session
of the 11th CPC Central Committee, when Deng Xiaoping
presented the opening up and reform policy. Under his trans-
formational leadership, China, the world’'s most populous
nation, would open up its market to foreign investors and
gradually embrace the “invisible hand” of the market albeit
with strong state supervision.

Eleven years later, on the 9th of November 1989, the collapse
of the Berlin Wall and the degeneration of Marxist-Leninism,
made the Bretton Woods Institutions - the World Trade Organ-
ization (WTO), the International Monetary Fund (IMF) and the
World Bank - the movers and shapers of a liberal economic
order; that is, of a model of interstate relations shaped by post-
WWII US strategic interests and priorities (Ikenberry 2011).

In 2001, China, “a diva of gigantic proportions” (Allison 2012),
joined the WTO and espoused free trade and commerce. The
world seemed to be moving towards a liberal economic end.
Yet, seven years later, the unforeseen collapse of Bear Sterns,
a “triple A” Wall Street investment bank, triggered the “great
recession” (Grusky & Western et al. 2011), and paused a 17
year process of seemingly teleological liberal integration.

Following five years of economic and political uncertainty,
a new initiative may well cause a fifth tectonic shift. The
TAFTA | TTIP could shake the world, for the size of the EU
and US commercial relationship fully outperforms any other.
In addition, such a broad and deep agreement between the
two biggest and most technologically advanced markets in

the world will set a precedent that can hardly be matched
by any other regional initiatives, and - thus - coerce other
countries to follow the EU and US commercial imperatives.

STRATEGIC CALCULATIONS PREDOMINANTLY SHAPE
GREAT ECONOMIC SHIFTS

The causes of the first three tectonic shifts were shaped by
mostly strategic and political, rather than technical, calcula-
tions. The fourth shift (the great recession), clearly an outlier,
was caused by regulatory and other institutional deficiencies
of the US political establishment.

In 1979, China embraced the markets, since its economy and
political system were too weak to protect her from Soviet
imperialism. Industrialization and the subsequent build up
of a strong military had monopolized the strategic calcula-
tions of Chinese elites since the era of the opium wars!

In 1989, the collapse of the Berlin Wall was the outcome of
a long and fierce antagonism for world hegemony between
two blocks adhering to diametrically opposing ideological
paradigms: communism vs. liberalism.

In 2001, the entry of China in the WTO was greatly facili-
tated by Washington'’s strategic belief in the effects of
free trade on China'’s political system as well as by China'’s
decision to go global and import technology. The 1995
Pentagon’s East Asia Strategy Report? (FAS 1998) predicted
that the trade of goods would lead to a trade of ideas (Shi
2013). Eventually, trade and commerce would liberalize the
opaque and authoritative one party system of governance.
This “"deep engagement” (Nye 1995) would soften the fear
that a rising power inspires to a status quo power, and ulti-
mately motivate China to become a liberal partner in peace.
“By the time China would be strong enough to challenge
the system, she would have already become reconciled
with it". Treat China as an enemy and it will become one,
Nye would famously proclaim (Nye 1995).

1 Interestingly, in his recent visit in China, Ford’s CEO made public a
letter sent by Sun Yat-sen, the father of modern China to Henri Ford
back in 1924. Sun asked Ford to visit China and with the support of
the government, to industrialize the southern part of the country. For
Sun, China’s agricultural economy had created a power vacuum that
could attract potential predators and lead to a new great war in Asia
and beyond. His ominous prediction would be confirmed by history
thirteen years later with imperial Japan’s invasion of China, see: The
Atlantic (2013): When the Father of Modern China Offered Henry
Ford a Job. Available online: http://www.theatlantic.com/china/
archive/2013/10/when-the-father-of-modern-china-offered-henry-
ford-a-job/280730/

2 For a comprehensive commentary of the report see Bandow (1999)

3 The argument that the trade of goods will lead to the trade of ideas is
a version of Kant’s perpetual peace theory, expressed by the Wilsonian
foreign policy tradition of the United States. In modern political
theory, it is reflected in the so-called democratic peace hypothesis.
For a comprehensive review of the US dogma towards China see the
1999 Rand classic report: Khalilzad & Shulsky et al. (1999). For a
more recent assessment of the US strategy towards a rising China see
Friedberg (2011). Friedberg uses the term “congegement” to describe
the current US policy towards China and supports a new strategy that
would upgrade containment without however eliminate engagement.
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It is thus not an exaggeration to examine the decision of the
European Union and the United States to promote the TAFTA
| TTIP as a vehicle advancing a strategic end: to liberalize
the Chinese economy further and integrate China into the
Western shaped liberal global order. Indeed there have been
many voices arguing that Beijing has taken advantage of its
WTO position to promote a la carte liberalization, hijacking
market shares from European and American companies. The
most vocal criticism focuses on the cornerstones of China's
economic expansion: the State Owned Enterprises (SOEs)
(Macgregor 2012). American and European analysts support
that the state has offered a constant flow of subsidies to these
economic behemoths and has thus distorted fair play (Haley &
Haley 2013; Macgregor 2012). It should therefore not be seen
as a mere coincidence that an important principle of TAFTA
| TTIP is the “level playing field” and the full transparency of
state support and market intervention.

CHINA'S COMPREHENSIVE ECONOMIC ASCENDENCY
AND THE WEST'S REACTION

In 2001 Chinese exports accounted for less than 5% of world
exports. By 2012, their share had more than doubled to 12%.
In 2013, 95 Chinese companies are included in the fortune
500 (the 10th consequent year-on-year increase).* 88 of them,
almost nine out of ten, are SOEs representing more than 14%
of the list's aggregate revenues (Caijin 2013). Although cor-
relation does not imply causation, many Western economists
and politicians view the sharp increase of Chinese exports with
suspicion. The ownership regime of many of China’s economic
champions reveals a strong connection with the state and
possible access to “abundant” sources of support. A newly pub-
lished report on Transatlantic Trends (German Marshal Fund
2013) underlines that the majority of the public in the United
States and Europe now see China as a rising economic threat.

Hence, it comes as no surprise that the US Congressional
Research Service (Akhtar & Jones, 2013) supports that
TAFTA I TTIP will also “seek new or expanded commitments
in areas such as regulatory coherence and 21st century’
issues, including state-owned enterprises-issues either not
discussed or only modestly discussed in prior FTAs".

AN ‘ECONOMIC NATO"?

Even before President Barack Obama'’s January 2013 State
of the Union address, David Ignatius (2012) cited the strong
commitment of the then secretary of State, Hillary Clinton,
to form a version of ‘Economic NATO’ and shape the trade
norms of the 21st century. General James L. Jones (2012), the
former Supreme Allied Commander in Europe, went even
further and directly linked a possible TAFTA | TTIP with the
willingness of the Atlantic partners for a strong North Atlan-
tic Treaty Organization (NATO) in the 21st century. Almost
a year earlier, the German Marshall Fund had called for an
economic ‘coalition of the willing’ to enforce the new trade
norms decided by the United States and Europe since “the
rise of Asia has eroded the trade leadership role played by
the transatlantic partners in the past decades”.

4 For a detailed analysis on market shares and the evolution of Chinese
exports see: Susted & Nishioka 2013; Li 2012.
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Fred Kempe (in: Nolan 2012) argued that the future challenges
of the transatlantic community should be looked at much
more through an economic and a security prism. Accordingly,
an economic version of NATO would enhance the EU-US
security and foster more integration. lan Bremmer (ibid.) had
expanded the concept of Economic NATO to Asia to include
Japan and other Asian countries through the Trans-Pacific
Partnership (TPP). Michael Froman (2013), US deputy national
security advisor, is directly involved in the negotiations for
the TAFTAITTIP and has openly stated that the TAFTA|TTIP
has broader goals than a traditional free trade agreement. It
aims to shape the global multilateral trading system and set
new global norms, Froman argued. Last, but not least, the
Congressional Research Service in its July 2013 report (2013,
1) on the TAFTA | TTIP clearly supported that:

The two sides also seek to use eventual TTIP commitments on
the global scene: to advance multilateral trade liberalization, set
globally-relevant rules and standards, and address challenges
associated with the growing role of China and other rising eco-
nomic powers (REPs) in the global economy.

In a nutshell, the TAFTA | TTIP can be seen as the eco-
nomic pillar of Washington's security strategy addressing
the challenge of a rising China. As Ignatius (2012) has put
it, the TAFTA | TTIP along with TPP form the great vision of
President Obama to set the norms of world trade in the 21st
century and pressure China to open up its economy and limit
the support to SOEs. If successful, this will be “Obama’s last-
ing legacy” in reinvigorating the liberal global order.

During a personal discussion with the author in Beijing, an
economist from a leading American think tank stated that
President Clinton’s decision to permit China'’s entry into the
WTO without a full commitment to liberalize and open up its
economy was a grave mistake for the American and European
prosperity. The TAFTA | TTIP would somehow correct this
mistake, he insisted; in addition, China would finally find a
strong reason to open up its financial sector to US invest-
ments, an issue high on the bilateral agenda of negotiations
between the two sides.

At first glance, the US seems to be the most aggressive
promoter of TAFTA | TTIP; however, the EU has also been
vocal promoting “a level playing field”. Even Germany, which
currently enjoys record trade flows with China, has grown
increasingly uncomfortable with Beijing's protectionist
drive to high value-added products (Spiegel 2013). For some
Germans, China may limit its dependency on German tech-
nology and thus turn into a fierce competitor. Arguably, the
recent solar panel dispute can be seen against this back-
drop, even though, in the end, Germany opted for pragmatism
and aligned with Beijing against the European Commission
(Bondaz & Trigkas 2013; Dalton 2013).

TAFTA | TTIP AS SEEN IN BEIJING

While the United States and Europe form their grand eco-
nomic and security strategy and negotiate TAFTA| TTIP, China
has also searched for a counter-strategy. Before examining the
concrete steps that China has undertaken, it is crucial to focus
on the rhetoric behind the country’s trade and investment



policies that the West observes with increasing suspicion.
Chinese elites argue that the post-Cold War global order
was shaped at a time when China was weak and absent
from the global stage. As Tsinghua’s Yan Xuetong (2013)
has put it, the United States is not willing to renegoti-
ate the Potsdam and Yalta agreements with China. John
Mearsheimer (2013) in a conference at Tsinghua University
argued that China is the most realist power in the world.
The country is thus gradually liberalizing following a pace
that optimizes its own strategic, security and economic
goals.

Many Chinese recall America’s early to mid-19th century
economic strategy as inspired by Alexander Hamilton's
Economic Report on Manufactures (Carey 1827) and
applied by Henry Clay’'s American System (Clay and Hop-
kins et al. 1959), to justify their own economic imperatives.
The American system was based on three protectionist
pillars: tariffs, a national investment bank and subsidies
for infrastructure5. Chinese policies in many ways reflect
similar tactics. State-owned banks have provided liquidity
to large SOEs en masse and thus facilitated their “going
global” (£ i 6k BS) strategy (Macgregor 2012).¢ In addi-
tion, Beijing has funded major projects of infrastructure,
housing, and research and development (R&D). Even
though at first glance such policies can be seen as pure
dirigisme, in many cases subsidies and accessible low
cost capital increase economic efficiency. In that sense,
the infant industry argument7 and the need for large
economies of scale can provide a reasonable justification
for China’s economic strategy. After all, back in 2001, Bei-
jing used similar arguments to successfully tame some of
Washington’s fears and facilitate China’s WTO entry. Yet
China’s recent assertiveness in Asia combined with its
going global economic strategy 2.0 (CSIS 2012; Campbel
2013) have led Washington to seek a new approach to
reignite liberalization. The TAFTA | TTIP should thus be
seen as the cornerstone of such strategy.

Yet, Chinese economic planners will not easily allow an
economic encirclement by the US and the EU. They have
instead pursued a sinocentric trade system promoting
their own bilateral free trade agreements (He 2013). In
March 2013 Iceland became the first European country
to enter an FTA with China; Switzerland followed four
months later (Chinese Ministry of Commerce 2013). In
addition China has expanded its foreign direct invest-
ment in Europe and has now built strong relations with
major economic actors across Southern Europe. On the
Asian front, China promotes the Comprehensive Economic

5 For an insightful non-technical analysis of how protectionism has been
employed by the US, England, and Germany, see: Janeway (2013).

6 'The going global strategy was initiated back in 1999 and aimed to
diversify the large Foreign Exchange Reserves that China accumulated
through years of trade surpluses. In addition it looked to acquire shares
in high-tech Western firms and thus facilitate the transmission of
leading technologies to Chinese companies. Technological convergence
with the West has been a matter of national pride for the country. For a
comprehensive review see: CSIS (2012); Campbel (2013).

7 'The infant industry argument supports that a country will be more
efficient in producing specific product once it achieves the economies
of scale (size of production) that the leading exporter of that good
currently enjoys. It is an argument that has been used repeatedly from
developing economies to justify protectionism.

Partnership as a direct
competitor to the TPP
(Zhang 2013).

As Shi Zhigin (2013)
has put it, China has
the economic leverage
to play the game of the
‘trade noodle bowl®
and to some extent
balance a US-EU trade
agreement. However,
according to Shi, such
an outcome would
undermine the global economic recovery. The best scenario
would be the negotiations for the TAFTA | TTIP to be as
open and transparent as possible and pay attention to other
major trade actors and the concerns of the public. An open
process in the Atlantic that would allow China and other
countries to voice their worries could potentially facilitate
the reform of large SOEs and subsequently increase the
efficiency of the global economy. Unfortunately, as of today,
negotiation texts are not even open to legislators, and this
raises uncertainty and mistrust not only within civil society
on both sides of the Atlantic, but also in China and other
emerging economies (Venhaus 2013).

Overall, Chinese elites look to the TAFTA | TTIP with scepti-
cism. The public statements of leading EU and US decision
makers and intellectuals on the necessity for an Economic
NATO to counter China’s increasing economic clout have
been well noticed in Beijing’s elite circles. China in principle
does not object to bilateral negotiations and also looks to
the TAFTA | TTIP as a catalyst to boost the efficiency of its
economy. The factor, however, that will strongly determine
the trajectory of China’s strategy on the TAFTA| TTIP is the
transparency and openness of the agreement. It is thus up
to the EU and the US to build a responsible, transparent, and
inclusive 21st century free trade agreement that will attract,
rather than coerce, China. Such an engagement will define the
quality of European and American statesmanship.

CONCLUSION

The Chinese view of TAFTA | TTIP reflects a realist school
of thought that sees commerce as crucial for the welfare of
the nation. Contrary to the liberal hypothesis of rising mul-
tinationals and non-state actors as the movers and shapers
of globalization, the state remains the fundament of high-
politics. Following the paradigm that first the United States
set; the Chinese state is both the consumer of first resort and
the investor of last return.® It provides the necessary demand
and liquidity to strategic industries and aim to make China
an equal commercial power with the EU and US. Beijing

8 'The idea of “noodle bowl” comes from the proclamation of Jagdish
Bhagwati that preferential trade agreements are so complicated that
look like a spaghetti bowl. In the case of Asia, it could thus be said that
PTAs can be seen as a “noodle bow!”.

9 'The consumer of first resort, in the sense that it buys emerging
technologies and products that are not yet mature to attract market
demand. the investor of last return; for it funds many R&D projects
that remain unprofitable but nonetheless eventually produce highly
innovative technologies.
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supports that the country is following historical precedent
and copying the commercial models of the West while at the
same time respects its WTO obligations. Even though China
has achieved the greatest liberalization during peacetime, its
recent assertive trade policy has greatly worried Washing-
ton and Brussels. The TAFTA | TTIP is thus the commercial
balancing of the transatlantic community to the increasing
Chinese economic clout and to China’s faltering liberal demo-

cratic political reform.

In the early 20th century, John Hay, then US Secretary of
State, eloquently proclaimed that the Mediterranean had
been the sea of the 19th century, the Atlantic Ocean is the
sea of the 20th century, and the Pacific Ocean will be the
sea of the 21st century. The TAFTA | TTIP has the potential
to make the Atlantic important and relevant well into the 21st
century. lts success, however, will be judged on the broader
vision of forming one greater “sea” together with the Pacific

and peacefully engaging, rather than containing, China.
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Abstract: The global financial crisis abruptly ended the
golden age of neoliberal globalization (1990s-2008) for
both the European Union (EU) and the United States (US)
and caused a relative loss of their economic power. Simul-
taneously, the BRICS not only continued to catch up with an
impressive pace (6% average GDP-growth), but also expanded
their influence in multilateral organizations and intensified
their mutual relations. Now, times seem dire enough for the
old transatlantic partners to close the ranks by creating the
biggest preferential trade agreement ever. The Transatlantic
Free Trade Agreement (TAFTA) or Transatlantic Trade and
Investment Partnership (TTIP) currently negotiated between
the EU and the US has the potential to become a game
changer: 1) TAFTA | TTIP offers a way to set up new rules and
norms (first mover advantage) based on EU and US interests
that, due to the deadlocked Doha Development Round, could
no longer be carried through within the framework of the
World Trade Organization (WTO) (withdrawal from multilat-
eralism), 2) TAFTA | TTIP provides a strategy to contain the
rise of China and other emerging powers by manifesting a
new trench system of global trade, undermining production
networks and diverting the flow of goods. Hence, TAFTA | TTIP
is a reactionary move in the global geo-economic game and
a warning that our world might become more divided than
united.

INTRODUCTION

Soon our globalized system of free trade may reach a decisive
turning point: TAFTA | TTIP would create by far the largest
free trading zone in history. It will put the vast markets of the
EU and the US under one common umbrella yet, at the same
time, it nurtures concerns among emerging powers that they
might be left standing in the rain (Doody 2013). The BRICS'
which are still situated at the economic semi-periphery,
largely dependent on demand from the Western core, and,
besides other negative implications, might face trade diver-
sion and a disruption of their production networks if TAFTA

| TTIP is signed. So, it is not surprising that leading politicians
of the BRICS have - at best - mixed feelings about what is
currently negotiated in Washington and Brussels. But, why
are the former economic champions on both sides of the
Atlantic suddenly among the least supportive of global free
trade and aspiring to create a new bilateral closed club? The
reasons are manifold: TAFTA | TTIP has to be analyzed against
the background of a deadlocked World Trade Organization
(WTO) and a corresponding standstill of multilateral trade
liberalization since 2001, an accelerated power shift towards
the BRICS due to the global financial crisis of 2008, as well
as eroding competitiveness and a lack of economic growth
in the West vis-a-vis the emerging powers. Hence, from a
geo-economic perspective?, TAFTA | TTIP is a reactionary
move of the pressured West with the aim to turn the tables
on the BRICS. However, since it is particularly signified by
exclusion rather than inclusion, it inherits the risk that it may
trigger unanticipated reactions from the affected emerging
powers. A dangerous division of the global trade order may
be the outcome.

THE IMPERATIVE OF ‘FREE TRADE'

Stephen D. Krasner (2000, 20) prominently argued that the
structure of global trade is strongly linked to the interest and
power of states that aim to maximize their national goals: i.e,,
to aggregate a nation’s income, to obtain social stability, to

1 BRICS is the acronym for the five major emerging powers Brazil, Rus-
sia, India, China and their junior partner South Africa.

2 Geo-economics is understood as the analysis of the relationship
between economic aims and political interests in an international arena.
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gain political power, and to foster economic growth. Accord-
ingly, the structure of global trade is anything but stable over
time, yet may significantly vary in between periods of clo-
sure and openness as an ultimate response to alterations in
the international distribution of state power and diverging
national interests (ibid., 36). Historically speaking, the past
proneness to free trade rather appears to be an exception
than a norm and can be explained by the rare supremacy of a
single state (ibid., 20). This so-called ‘global hegemon'’is said
to have a strong preference for an open trade structure, since
it is in an advantaged position to reap most of the benefits
and has the capacity to either convince or, even, force other
nations to join the prevalent trade order (ibid., 23).

This had particularly been the case under the rule of the Brit-
ish Empire (using a mix of attraction and gunboat diplomacy),
until it was contested in the early 20th century, and is surely
true for US hegemony (with a focus on international insti-
tutions) since the Second World War - until most recently.
Even though, these two prominent cases should not obscure
us from the fact that our current system of global free trade,
which is taken for granted without being anything like the
“natural order of things”, could quickly dissolve (Rodrik 2011,
47). In fact, the historic pendulum might soon swing back from
the currently open to a more divided and protectionist trade
structure, as it has already been the case during the 1930s,
when Great Britain proved to be unable to uphold its hegem-
onic position and a new distribution of power was unclear.
Now, the hegemonic US together with its European allies have
come under pressure for which reason trade-based globaliza-
tion, as we know it, may be at stake. To go even further, the
case of TAFTA | TTIP might prove that we are already at the
beginning of a transitional period that will result in a return
to warring and fiercely competing trade blocs, in which brute
power politics and national egoistic interests may prevail.

In any case, the award-winning South Korean economist
Ha-Joon Chang (2007, 23) provided evidence that the “con-
viction that free trade [...] is the key to global prosperity” is
far from being a reality, but has to be seen as an imagined
history which so far helped to sustain the dominance of the
West and the dependency of the ‘rest’. As a matter of fact, the
concept of free trade developed out of a two centuries-old
historical narrative that repeatedly had the purpose to justify
and solidify the respective global hegemons’ pursuit of power
(Magnusson 2004, 7). Thus, what is now widely accepted as an
economic doctrine is to a large extent based on an invented
tradition that goes back to the (mis)reading of Adam Smith,
David Ricardo, and other worldly philosophers, and was later
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backed up by - often disputable - empirical evidence from the
Western-dominated economic discipline. However, the free
trade doctrine “barely lived up to its theoretical claims”, as
compliant weaker nations remained largely exposed to strong
competition from the West, which secured its place at the
commanding heights of the global economy (Shaikh 2007,
51; 57). However, in the past it was both leading European
states and the US that belonged to the worst defectors of the
hegemonic doctrine: They “relied heavily on trade protection
and subsidies, ignored patent laws and intellectual property
rights and generally championed free trade only when it was
to their economic advantage”; yet later on prohibited others
from repeating their path of success (ibid., 50; Ha-Joon 2007).
That is to say, the given rules of the trade game are not only
biased towards the nations of the West, which leads to an
asymmetrical distribution of global wealth and welfare, but are
also repeatedly ignored by them (Nayyar 2007, 80).

Nonetheless, some rather maverick countries - now referred
to as emerging powers - managed to rapidly catch-up in this
system of double standards and have come to challenge the
West's prerogative of making and interpreting rules. Conse-
quently, the hegemon and its Western allies are increasingly
reluctant to maintain a globalized free trade order in which
others become more influential and start to similarly benefit.
Thus, the EU and the US not only choose to slowly retreat
from their once created free trade order, but - by means of
TAFTA | TTIP - try to remix the cards in the global geo-eco-
nomic power game (Rodrik 2011, xiv).

THE TRANSATLANTIC URGE TO SUSTAIN POWER

In spring 2013, President Obama’s sudden announcement of
trade talks between the EU and the US took many observ-
ers by surprise; even though the idea of TAFTA | TTIP is far
from being new and rested in the drawers since the 1990s,
when it was first considered but soon failed due to political
hesitancy in Washington and because of strong opposition
coming from some European member states. Hence, what
we see right now could be described as the return of TAFTA
| TTIP, yet under far better global conditions of completion.
This is the case since two decisive moments in the last decade
have significantly raised the stakes for the West:

2001: China - the former politico-economic pariah - not only
joined the Western-dominated WTO but quickly ascended
to one of its biggest stakeholders and became an advocate
of the interests of emerging powers. In addition, the arising
stalemate in the Doha Development Round started to send a
strong (and lasting) signal that the ‘rest’ was no longer will-
ing to bow its head to the West and its ambivalent policies.

2008: The global financial crisis, which unexpectedly spread
from the heartland(s) of the global economy, abruptly caused
a significant loss of power and influence for the transatlan-
tic allies vis-a-vis the BRICS, and ended what can be called
the golden age of Western-dominated and institution-based
neoliberal globalization (1990s-2008).

Today, in late 2013, we may have reached a critical juncture:
The ‘heretical’ BRICS (6% average GDP-growth) have not only
continued to be highly successful in their catch-up process,



but have also started to offer veritable alternatives to the - so-
far - dominant neoliberal dogma championed by the US (2%
growth) and core EU-states (nearly no growth) (Gusenbauer
2013). Moreover, based on the most recent trends, the BRICS
might relatively soon reach the point that they even surpass
the joint economic power of the EU and the US (IMF World
Economic Outlook 2012). As a matter of fact, the latter two
have come to realize that their historical preponderance is
significantly endangered by the urge of emerging powers to
rebalance the global economy after a long period of Western
domination (Alcaro & Alessandri 2013, 3-5; Campanello 2013).
So, a re-strengthening of the transatlantic ties and further bilat-
eral integration seems to be the only viable way for Brussels
and Washington to at least slow down - if not even reverse or
stop - this epochal transformation by “sending a strong signal
to China and the rest of the BRICS that there is still life in the
good old nations of the West" (Techau 2013).

Hence, TAFTA | TTIP is an attempt to alter the geo-economic
dynamics by: 1) putting the transatlantic partners back in the
driver’s seat of a global trading system they had once created
and solely dominated, and 2) by containing the rise of China
and of other emerging powers (Ash 2013). No doubt about it,
TAFTA | TTIP - if signed - will surely become a game-changer
in the global trade order. Yet, the crucial question is: in what
specific way? Is it going to exert enough pull-capacity and force
emerging powers to once more swallow the bitter pill of adapt-
ing to Western rules and standards or will it rather push the
BRICS into forming a balancing trade coalition that will be joined
by the weak and disappointed? Among the proponents of the
former outcome is Richard N. Rosencrance (2013), who stresses
that TAFTA | TTIP will reconsolidate the still-advantaged posi-
tion of the West (still reflecting 50% of global output) by forcing
China and other economically highly dependent powers, with
low value-adding production capacities and limited innovative
capabilities, back into line. However, this may turn out to be
short-term thinking.

Even if TAFTA | TTIP will buy some time tor the transatlantic
partners by creating a short economic resurgence and first-
mover advantage, we should not underestimate the negative
psychological effects on dynamic emerging powers (Felbermayr
2013, 1). Not unlikely, the BRICS will react by further intensify-
ing and deepening their mutual bonds in order to increase their
global leverage and joint negotiation power. So, the idea that
TAFTA|TTIP will become something like a ‘circuit-breaker’ that
may render possible a return to Western-led multilateralism
by providing an attractive benchmark for others seems rather
naive, as it does not reflect the increased role and self-image
of proud emerging powers (Suominen 2013). Instead, the BRICS
may perceive the transatlantic trade initiative as an attempted
blackmail as well as an instrument to marginalize them in the
global economy (Mildner & Schmucker 2013, 5).

THE GLOBAL DIVISION OF TRADE

It does not come as a surprise that the insurmountable confron-
tation of the West and the ‘rest’ and the related paralysis of the
WTO have led to an unprecedented increase in the popularity
of bilateral FTAs; a precarious development which Jagdish Bhag-
wati (1995) once coined as the ‘spaghetti bowl effect’. Today, this
effect has indeed materialized: more than 200 FTAs have been

signed since 2001 in order to insure nations against the ongoing
crisis of multilateralism and to prepare them for insecure times
of increasing global competition and a return to power politics
(Dieter 2013, 48; Suominen 2013). According to Joseph E. Stiglitz
(2013) it is therefore an utter misunderstanding to believe that
TAFTA|TTIP is about the (re-)establishment of a beneficial-for-
all free trade system; instead he characterizes it as a ‘charade’
since we will see the creation of a managed trade system that
- once more - is going to serve the special interests of the West.
Hence, in the end, TAFTA | TTIP may neither become a ‘step-
ping stone’ nor a ‘stumbling stone’ - as some might argue - but
the tombstone for the WTO and multilateralism in our still glo-
balized trade order. What may happen afterwards is fully open
to imagination. In the worst case scenario, the WTO could end
up becoming something like the 21st century economic coun-
terpart to the miserably failed League of Nations® in a rapidly
de-globalizing world. This is actually what economist Douglas
A. Irwin (20009, 3; 23) refers to when he states that our world is
on the brink of a severe ‘globalization backlash'’.

It becomes obvious that the transatlantic partners are now in the
defensive and need to prove that they are still capable to shape
and lead the global trade order. However, in this regard, TAFTA
| TTIP is both an ambitious and a risky undertaking. On the one
hand, TAFTA| TTIP is surely ambitious in the sense that it should
enable the US and its junior partner EU to better work around
the WTO and “regain regionally the ground they have lost
multilaterally”, besides being a means to achieve fundamental
concessions from the BRICS “in terms of market access, com-
pliance with intellectual property rights, access to government
procurement, and subsidies to state companies” (Laidi 2013;
Berger & Brandi 2013). Yet, on the other hand, TAFTA| TTIP is
extremely risky as it will bereft the WTO of its formerly biggest
supporters and could turn out to become the final straw that
may break the neck of multilateralism in trade and change the
face of globalization as we know it (Dieter 2013, 50). Especially
so because the US "has no real interest in revitalizing multilat-
eral trade negotiations” since bilateralism is “more effective in
extracting concessions from emerging powers” wheres TAFTA
| TTIP offers an eligible way to prepare the EU and the US “for
the economic battle with the BRICS” (Laidi 2013; Sapir 2013).

Consequently, it does not surprise that particularly China is
worried: it has committed itself strongly to the WTO and now
observes the slow withdrawal of the US and the EU with utter
disappointment (Razeen 2008, 104). Momentarily, decision-
makers in Beijing express their concern that TAFTA I TTIP (in
interaction with TPP*) may harm China’s growth and prosperity
by cutting the country off from the global economy (interruption
of production chains, trade diversion, decrease in competitive-
ness) on which it so depends to continue its unprecedented
success story (Li 2013; Doody 2013). Thus, as a direct reac-
tion to TAFTA | TTIP, discussions gained momentum shortly
before the 5th BRICS Summit in March 2013 that BRICS mem-
bers should likewise “create a free trade agreement to increase

3 The League of Nations (1919-1946) was an international organization
with the target to ensure world peace after the horrors of the First World
War. It failed in its mission due to the lacking commitment or withdrawal
of leading nations.

4 TPP stands for the Trans-Pacific-Partnership and connects the US with
countries in the Pacific Rim like Australia and Japan. TPP and TAFTA |
TTIP could be seen as the sister trade agreement with Washington at its
centre.
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the power and voice of emerging economies in the world
economy” (ibid.). To go even further, Chinese state media
already sees a potential trade Cold War in the making (Grant
2013). Even if this appears highly exaggerated at this point in
time, such negative perceptions could quickly spread among
other emerging powers and may turn current projections of
a BRICS-trade bloc into a soon to come reality. Admittedly,
the highly dissimilar BRICS so far mainly concentrate their
efforts on gaining further ground in multilateral organiza-
tions whereas not a single bilateral FTA has been concluded
among them (Doody 2013). Yet, TAFTA | TTIP could trigger
dynamics and create new challenges for our globalized world
that are not yet sufficiently taken into account: what is surely
doubtful is that the BRICS will allow the West to endanger
their ascendancy for which reason they finally are going to
react in one way or the other. In this regard, the emergence of
a divided free trade order in which at least two large trading
blocs will confront each other in fierce competition or even
brute conflict does not appear to be the most unlikely future.

CONCLUSION

To conclude, TAFTA| TTIP is a reactionary move of the West
in an intensifying geo-economic power game and a warn-
ing that our world might soon become more divided than
united (again!). In general, the moment might already have
passed that a bilateral agreement between the waning global
hegemon and its troubled partners will succeed to halt or
even reverse the further rise of the BRICS. More likely, it will
only slightly reduce the pace of the ongoing process by buy-
ing some additional time for the West to prolong its global
preeminence. Meanwhile, globalization as we know it may
wane as emerging powers might feel the urge to create a
veritable counter-force in trade to free themselves from
centuries-old Western domination. This again may not only
result in a fiercely competitive trench system of free trade
zones (e.g. alike the 1930s) but will prove that globalization is
not a historical one-way-street yet is always based on man-
made decisions and strategic choices.
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Abstract: The recently commenced negotiations on a trans-
atlantic free trade area (TAFTA | TTIP) are likely to have an
impact on transatlantic and global agricultural and envi-
ronmental regulation. The potential for developing a global
trade regime that is able to face the pressing global food and
environmental challenges of today and tomorrow, such as
food security and climate change, depends to a large degree
on whether the two major global players are able to arrive at
concerted efforts to address them. This article will show how
EU and US values and policy paradigms related to food and
agriculture have developed over the last decade and are likely
to affect the prospects for a TAFTA | TTIP The more conver-
gent the developments on either side of the Atlantic, the better
the chances of (1) arriving at a TAFTA | TTIP, without agricul-
tural issues such as genetically modified organisms (GMO)
and non-tariff barriers impeding the endeavour, and (2) the
trade agreement being conducive to tackling global food and
environmental challenges. This way the article investigates
whether a TAFTA | TTIP is likely to enhance the prospects
that the world can be fed in the future and a sustainable
planet is possible.

INTRODUCTION: SETTING THE SCENE

Negotiations on a transatlantic free trade agreement
commenced in July 2013. These are expected to be com-
prehensive, covering virtually all aspects of EU-US trade.
Economists are now commenting on the great benefits this
will entail for industries on both sides of the Atlantic. At the
same time, it is an issue of debate whether the TAFTA| TTIP
is an alternative for multilateral negotiations or rather com-
plements them. The optimistic view is that the negotiations
will result in global standards for trade and investments and

solve a range of issues that are currently stalling the mul-
tilateral negotiations within the World Trade Organization
(WTO). TAFTA | TTIP would then provide a basis for future
multilateral cooperation. This view will only hold though, if
the negotiators succeed in tackling sensitive issues, such as
agriculture. Furthermore, these solutions subsequently have
to be acceptable to their trading partners in the WTO if they
are to affect the prospects for future multilateral solutions.

This article will focus on agriculture. First of all because
experience to date indicates that the interconnected fields
of agriculture and trade have been the subject of intense
transatlantic conflict-potential. Secondly, because it is partic-
ularly through concerted agricultural trade policy that major
societal challenges at a global level, such as food security and
environmental sustainability, can be effectively addressed.

The idea of a transatlantic free trade agreement is not new.
It was also considered in the 1990s. However, sharp differ-
ences in EU and US agricultural support measures and major
transatlantic disputes over export subsidies, beef hormones
and GMO seeds and foods, proved to be insurmountable
obstacles at the time (Schott & Oegg 2001, 745). Currently,
agricultural issues are again expected to complicate the
negotiations (Grueff 2013; Trachtenberg 2012). A question
of major importance, therefore, is whether the contentious
agricultural issues of the 1990s are still likely to pose similar
problems now. Much will depend on the degree to which EU
and US agricultural paradigms and policies have converged
over the last two decades. Both actors reformed their agricul-
tural policies repeatedly since the 1990s. If these measures
have resulted in substantial convergence, then the odds of
arriving at a successful TAFTA| TTIP agreement increase, as
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well as the prospects that the EU and the US could set power-
ful precedents that can be followed at the multilateral level.

In the remainder of this paper | will first compare and contrast
agricultural policy paradigms and reforms on both sides of
the Atlantic. | will subsequently elaborate on a number of
major outstanding issues, such as hormone beef and GMOs.
The final section will reflect on the consequences of these
developments on both sides of the Atlantic for the prospects
of and potential effects of a successful TAFTA| TTIP.

TWO DECADES OF AGRICULTURAL POLICY REFORM IN
THE EU AND THE US

In the area of agriculture, three important paradigms need to
be distinguished. These paradigms are frameworks of cogni-
tive ideas about how the world is put together and normative
ideas of what implications these should have for public policy.
The dependent agricultural paradigm advocates state inter-
vention and special treatment of the agricultural sector, while
the rivaling competitive paradigm promotes subjecting agri-
cultural trade to market-forces. Finally, the multifunctional
paradigm emphasizes the multiple environmental and social
functions of farming for which farmers should be rewarded
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(Garzon 2006; Daugbjerg & Swinbank 2009). The three dif-
ferent paradigms implicate different farm policies, which are
illustrated by the development of agricultural policy on both
sides of the Atlantic.

After World War Il, the dominant view was that agricultural
production needed to be stimulated to ensure food secu-
rity. In line with the dependent paradigm, it was argued
that the farm sector deserved governmental intervention
and support, because it had to cope with unpredictable
natural conditions and inelastic prices. Over the years, the
US started to move toward a more competitive paradigm
(Skogstad 1998). It allowed market-forces to operate to a
larger degree in the sector and replaced the trade-distorting
price support with direct income support. By completely
decoupling such income support from production in the
1996 Farm Bill, farmers’ production decisions became less
dependent on governmental policy and instigated by mar-
ket prices instead. The policies were partly reversed in the
2002 Farm Bill. This bill did not only maintain the (originally
transitory) direct income payments at a constant level, but
also extended them to more crops. Furthermore, the ad hoc
emergency payments granted to farmers in 1998 were now
institutionalized through the introduction of so-called coun-




ter-cyclical payments: payments that automatically increase
when market prices drop. The trend to lower farm subsidies
was thus curtailed. Robert L. Thompson (2005) argues that
this represents a complete ideological turnaround away from
market-orientation, increasing the trade distorting impact
of US agricultural policies. Naturally, this weakened the US
negotiating position in the WTO Doha Development Round.
Currently, the US Senate and House of Representatives are
trying to reach agreement on a new Farm Bill. While the exact
outcome is not yet clear, budget pressures ensure substan-
tial cuts and are likely to result in a scaling down of support
measures.

The EU’s Common Agricultural Policy (CAP) moved in the
direction of the multifunctional paradigm in the 1990s, rather
than the competitive paradigm (Skogstad 1998; Garzon 2006).
Two decades after the US transition to income payments,
the EU followed suit in the 1992 MacSharry reforms. It was
particularly the Uruguay Round negotiations of the General
Agreement on Tariffs and Trade (GATT) that instigated this
shift from price to income support. In this GATT agreement,
price support and export subsidies were labelled ‘trade
distorting’ and had to be reduced. Income payments, how-
ever, were not subject to reductions, because they were not
assumed to have a substantial negative impact on trade. By
shifting to direct income payments, the EU could thus make
its agricultural policy GATT-proof. The EU’s legitimization of
the direct payments reflects a multifunctional paradigm. The
agricultural sector does not only provide food production, it
was argued, but also performed multiple environmental and
social functions (supporting rural culture, animal welfare, etc.).
These services were not reflected in market prices and should
therefore be rewarded through public policy. Subsequent CAP
reforms further decreased export subsidies and price support,
while decoupling the direct income payments from produc-
tion. Market-forces thus also became increasingly important
in EU agriculture. Considering the Commission'’s focus during
the latest CAP post-2013 reform debate on the public goods
that European agriculture provides and for which it should be
rewarded, the multifunctionality paradigm is still very much
alive in the EU though.

The increasing global importance of the issue of sustainability
resulted in the introduction of the first agri-environmental
measures in the 1980s and 1990s on both sides of the Atlan-
tic. But US and EU policies differ in two important respects.
First, US policies are aimed at reducing negative externalities
of agriculture, such as soil erosion and water pollution by
compensating farmers for taking land out of production. The
EU, alternatively, focuses on expanding positive externalities
of farming (the multiple environmental functions and ser-
vices mentioned earlier) and argues that this is best achieved
by expanding agricultural activity. Secondly, US policies are
more targeted than EU policies. Specific programs in the US
focus on soil erosion and water pollution and compensation
is related to output. To receive agricultural payments in the
EU, it is sufficient to apply certain agricultural inputs or farm-
ing practices that are considered environmentally friendly
(Baylis et al. 2008). The Commission’s ‘greening’ proposals in
the Post-2013 CAP reform sought to introduce a more trans-
parent link between direct income payments and the delivery
of environmental public goods, making 30% of the payments

dependent on implementing certain environmental meas-
ures. Their likely environmental effectiveness is questionable
though (Matthews 2013). These measures, just like the multi-
functionality argument used by the EU to include non-trade
concerns such as environmental standards in the WTO Doha
Development Round, are therefore often regarded as smoke-
screens for policies that are primarily aimed at transferring
money to farmers, while distorting international trade (Baylis,
Rauser & Simon 2005).

While EU and US agricultural policies thus clearly converged
over the last two decades, reducing governmental inter-
vention and allowing market-forces to operate, important
differences remain, both in terms of their policy paradigms
and their policies. A number of specific issues are further
likely to complicate the TAFTA | TTIP negotiations, to which
I will now turn.

OUTSTANDING ISSUES

Two of the issues that stifled negotiations on a free trade area
in the 1990s are still problematic: hormone beef and GMOs.
These biotech and sanitary and phyto-sanitary (SPS) issues
in WTO-speak are considered to be a potential deal-breaker
(Trachtenberg 2012). Several WTO panels have decided in
favour of the US in the hormone beef case. The EU rather
accepts the US WTO-approved retaliatory measures, though,
than lifting its import ban. The existing WTO's SPS agree-
ment allows measures taken to protect human, animal or
plant life or health on the basis of science-based evidence.
The US claims there is no scientific evidence that hormone
beef or GMOs endanger human or plant life or health. The
EU, however applies the precautionary principle, arguing that
when the possibility of harmful effects exist but scientific
uncertainty remains, states are allowed to take action, such
as implementing an import ban. They furthermore refer to
“other legitimate factors” for such policies, including con-
sumer concerns (Grueff 2013).

Clearly, different cultures with respect to food safety exist on
both sides of the Atlantic. In the US, scientific and technical
innovations are welcomed. GMOs are considered a solution
to deal with the global challenge of food security (pro-
ducing sufficient food to meet increasing global demand),
because GMO seeds and crops enable increased produc-
tion output on the same amount of land. In the EU a widely
shared aversion exists against genetically engineered food
and consumers prefer product labeling to know where their
food has been produced and in what way (ibid.). While EU
producers do not seem to be most critical of GMOs, envi-
ronmental and consumer lobbies exert great pressure to
bar GMO products from EU land and markets. These fac-
tors will make it difficult for the European Commission to
make substantial concessions on this issue. Its discourse in
public documents reflects this tough stance: “Our high level
of protection here in Europe is non-negotiable” and “Tough
EU laws, like those relating to hormones, or those which are
there to protect human life and health, animal health and
welfare, or environmental and consumer interest will not
be part of the negotiations” (European Commission 2013).
This will undoubtedly result in a clash in the negotiations,
as the United States Trade Representative, Ron Kirk, already
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indicated that an ambitious SPS chapter will be a major US
demand (Corporate Europe Observatory 2013).

A new issue of discontent concerns the so-called Geo-
graphical Indications (GI). Gls represent a kind of intellectual
property right based on the product’s originating in a certain
region within a particular country. Well-known examples
are Parma ham and Roquefort cheese. The EU claims that
the quality and reputation of these products are inextrica-
bly linked to the regions they originate from and cannot be
transferred elsewhere. The EU demands protection of these
Gls to prevent their usage by other producers. Gls proved
to be an important contentious and unresolved issue in
the Doha Round. However, in recently concluded free trade
agreements with countries such as Korea and Singapore, the
EU succeeded in ensuring a certain level of protection for
Gls. Negotiations with the US, who are more critical of Gls,
is likely to prove more difficult. But acceptance of Gls as an
intellectual property right while excluding products that can
actually be seen as generic could prove to be a way forward
(Trachtenberg 2012).

THE PROSPECTS FOR AND EFFECTS OF A SUCCESSFUL
TAFTAITTIP

Compared to the 1990s, current conditions are more con-
ducive to the successful conclusion of a TAFTA | TTIP in
several respects. First of all, the multilateral Doha Develop-
ment Round is totally blocked, which increases the sense
of urgency for at least reaching a transatlantic agreement.
Secondly, with respect to agriculture, US and EU policies
have converged in the sense that they have both become
increasingly market-oriented. Thirdly, EU usage of agricul-
tural export subsidies, a major bone of contention in the
1990s, decreased so significantly that they will no longer
complicate the negotiations.

As elaborated above, SPS issues are likely to become the
major potential deal-breakers. Keeping the issue out of the
TAFTA | TTIP seems highly unlikely, considering the US drive
to have this issue resolved. Since both the EU and the US
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TAFTA | TTIP IN THE LIGHT OF THE
MODERN DIGITAL AGE AND ITS
SIGNIFICANCE FOR THE FUTURE
OF THE ICT INDUSTRY

Joachim Biihler | Member of the Executive Board, Politics & Business, BITKOM | J. Buehler@bitkom.org | @BITKOM

Abstract: The negotiations for the TAFTA | TTIP agree-
ment encompass a broad spectrum of issues. Because of
the far-reaching importance of ICT topics, the TAFTA | TTIP
must include a Digital Agenda. BITKOM welcomes the High
Level Working Group's (HLWG) proposals and emphasizes
the imperative to pay special attention to the needs of the
information and communications technology (ICT) business.
The world of the 21st century, its economies and societies
are strongly influenced by ICT topics, increasingly dependent
on working ICT-structures, and based on improvements of
ICT technologies. The Digital Agenda — if TAFTA | TTIP is to
become a succes - should discuss ICT-regulations such as
technical test provisions, the proper defining of standards as
well as issues like intellectual property and data protection.

Introduction’

In 2011, the leaders of the European Union (EU) and a United
States (US) delegation met at a summit to talk about their
future common goals and pending world challenges, espe-
cially in the economic area. With the continuing crisis of the
world economy, both sides decided to open talks and nego-
tiations on a mutually beneficial free trade agreement. For
this purpose, the EU and US representatives authorized the
Transatlantic Economic Council (TEC)? with the establish-
ment of a High Level Working Group on Jobs and Growth
(HLWG). The Working Group has been tasked to formulate
policies and measures to increase EU-US trade and invest-
ment, to support mutually beneficial job creation, and to aid
economic growth and international competitiveness (Euro-
pean Commission 2013a).

1 Thanks to Daniela Spahlholz for the great support with this article.

2 The Transatlantic Economic Council (TEC) is a common transatlantic
instrument that has the purpose of finding and setting joint norms and
standards in the field of future technologies and aims to strengthen
American and European companies’ positions on the international
market.

BITKOM? and its members welcome the HLWG's proposals
and emphasizes the imperative to pay special attention to
the needs of the information and communications technol-
ogy (ICT) business, because the world of the 21st century,
its economies and societies are strongly influenced by ICT
topics, increasingly dependent on working ICT-structures,
and based on improvements of ICT technologies.

The first round of the TAFTA | TTIP-negotiations started in
July 2013 and took place in the same secrecy as the negotia-

3 The Federal Association for Information Technology, Telecommu-
nications and New Media (BITKOM) represents more than 2,000
companies in Germany. They include providers of software and IT
services, telecommunications and Internet services, manufacturers
of hardware and consumer electronics, and digital media businesses.
BITKOM campaigns in particular for a modernization of the educa-
tion system, for an innovative economic policy and a future-oriented
Internet policy.
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tions for the Anti-Counterfeiting Trade Agreement (ACTA)",
which, in the end, was rejected by the European Parliament
(No: 478, Yes: 39, Abstentions: 165) after comprehensive and
international protests against the agreement occurred all
over the continent (BBC 2012). Looking at the issues at stake,
both sides of the negotiations would be well advised not to
make the same mistakes again, but should henceforth try
to guarantee more open, transparent and, thus, democratic
procedures. This should start right away, especially with the
running negotiations of the intended treaty.

TAFTA | TTIP AND THE ICT INDUSTRY

The realization of TAFTA | TTIP would be the biggest trade
deal in the world. Today, there are close relations between the
EU and the US which are and will continue to be an element of
stability in Europe and a precondition for development in gen-
eral. These relations, built on the foundation of shared values
and goals, have been developed steadily and were an impor-
tant, stabilizing factor for the creation of the EU as a whole.

Looking at current economic statistics, the EU and (North)
America have the strongest economic ties of all trade areas
across the globe. The US and the EU only represent 10% of
the world population, but together generate around 40-50%
of world GDP (Auswartige Amt 2013) and 30% of world trade
(European Commission 2013a). In 2011, approximately 17% of
all European exports went to the American market and 19% of
total American exports were destined to the European market
(European Comission 2013b).

ECONOMIC IMPORTANCE OF THE ICT SECTOR IN THE
EUROPEAN AND AMERICAN ECONOMY: NUMBERS,
GROWTH, JOBS

The ICT sector is not only one of the several sectors generat-
ing growth; it is also a cross-sectional technology enabling
processes of production growth and innovation in various

4 'The ACTA agreement is an intended multilateral trade agreement with
the aim of setting binding international standards to fight plagiarizing
of merchandise and copyright infringements.

68

e

sectors of the value chain. A prosperous ICT sector has the
potential to assure continuing growth in national Gross
Domestic Product (GDP) and to safeguard jobs, while reduc-
ing the unemployment rate and providing the necessary
product and service infrastructure. In a nutshell: the flour-
ishing of aforesaid sector can help to ensure a sustainable
economic growth for big, medium, and small companies
alike and could contribute greatly in the creation of reliable
modern infrastructures: for example, in public administration
institutions (E-Government), in the health business (E-Health)
or in the optimization of public transfer structures (smart
grids) (European Commission 2013c; Executive Office of the
President 2011).

The American and European ICT markets are globally leading
markets, inasmuch as they represent a share of 27% (US) and
23% (EU-25) respectively, which combines to represent half of
the global ICT market. Furthermore, the US and the member
states of the EU maintain good and growing trade relations
in the field of the ICT industry as well as in ICT products. The
German ICT industry is one of the most important European
trading partner for the American ICT industry (Statistisches
Bundesamt Wiesbaden 2012).

STRONGER CONSIDERATION FOR REGULATION IN ICT
RELATED AREAS

The trade in ICT products is regulated through a multilateral
World Trade Organization (WTO) agreement, the Infor-
mation Technology Agreement (ITA), signed in 1997 by 29
countries with the objective of eliminating tariffs on a broad
list of information technology (IT) and telecommunications
products (WTQ 1996). Today the ITA regulations are accepted
by 46 members (states or separate customs territories) and
represent 97% of global trade in the specified products.

The HLWG identified areas for potential closer cooperation
through: a) the elimination, reduction or prevention of tariffs,
tariff-rate quotas and various kinds of non-tariff barriers to
trade, b) enhanced compatibility of regulations and standards,
and c) enhanced cooperation for the development of rules



and principles on global issues of common concern (Euro-
pean Comission 2013a).

BITKOM welcomes these proposed measures, but would
prefer stronger consideration in the following areas related
to the ICT business: adjustment and specifying regulation of
the customs, technical test provisions and standards, data
protection and questions related to the protection of intel-
lectual property rights.

CUSTOMS

The list of products under the rules of the ITA covers
computer hardware, computer software and peripherals,
telecommunications equipment, analytical instruments,
semiconductor manufacturing equipment and other elec-
tronic components (WTO 1996).

During recent decades, there have been rapid advancements
in the development of devices and in the range of functions
of these, which have opened up new features and applica-
tions in communication methods (Facebook, Twitter, social
media, etc.). One important result of these developments was
the idea to combine different functionalities in one device
- the most common features and advances nowadays are evi-
dent in the integration of the Internet into telephones (“smart
phones”), television sets (“hybrid or smart TV") or, currently
under rapid development, glasses (“smart glasses”).

The new devices - usually called Consumer Electronics (CE) -
are not part of the low or non-tariff regulations of the ITA
(except smart phones, which are classified as mobile devices)
so when procuring them, they are liable to duties which con-
stitute a new barrier to trade. Just as important is the fact
that is it nearly impossible to decide, in which category (IT
product or CE device) hybrid devices should be classified into.
To eliminate this obstacle and, thus, to ease trading activities
and procedures in this product area, the EU member states
and the US would have to decide what kind of product each
new hybrid device is, so that each one could be adequately
categorized and put under suitable customs regulations.

TECHNICAL TEST PROVISIONS AND DEFINING OF
STANDARDS

In the area of setting standards, norms, and a broader
harmonization of technical test provisions for the market
access of new IT hardware, a growing trade volume could
easily be achieved by agreeing on the usage of the Euro-
pean approach - the so called “New Legislative Framework”
(NLF)>, = which constitutes the basis for a free movement
of IT goods within the European market. On the legislative
level there is no need for a myriad of new laws dealing with

5 One important pillar of the Single European Market is the free
exchange of goods and services, which is provided through the defini-
tion of European guide lines that are homogeneous and binding for
members of the European Union. The market access of I'T hardware to
the European Market is mainly regulated through the “New Approach”
and the “New Legislative Approach” which went into force in 1985
and 2008 respectively. They are the basis for defining the appropriate
European guide lines. Both approaches are based on special common
principles to define basic product requirements regarding safety, health
or technical issues.

questions of technical details for each new IT product: it is
just necessary to define basic product requirements. The
second step - the technical realization of the product - is
guided by a collective setting of norms that would take
existing statutory laws into account.

Having identified the European approach as not only a suc-
cessful one with regards to trading activities and trading
volumes, but also as a simple way of setting standards and
norms in the IT hardware business, it should be preferable
to insert this working approach - by taking working Ameri-
can standards and norm setting schemes into account of
course — into the procedures that have to be formulated
under a common free trade agreement.

Another area that should be more strongly integrated and
harmonized under the TAFTA | TTIP agreement is the field
of European and American mobile telecommunication net-
works, especially in the field of Global System for Mobile
Communications (GSM) frequency bands, which are cellular
frequencies for the operation of GSM cell phones. Currently,
there are various GSM frequency ranges used in different
parts of the world. This variety creates a mixture of usage
that requires travelers not only to pay (sometimes quite
expensive) roaming fees, but also obliges them to check if
their mobile devices are compatible with the band of net-
works available at their destination. More harmonization,
in order to achieve greater interoperability between mobile
telecommunication networks, is a further key towards reap-
ing the benefits provided by ICT structures, devices, and
applications.

INTELLECTUAL PROPERTY

In our digital age, an increasing number of non-physical
products that can be sold, such as expensive cinema pro-
ductions, can also be shared easily without any charge via a
growing number of online platforms that are (usually) main-
tained by illegal providers (mostly located in unregulated
countries). As a result, violations of intellectual property
(IP) rights are on the rise.

A common free trade agreement between the EU and USA
should try to reverse this trend by: a) fostering international
cooperation to pursue those illegal providers even when
they are located in non-regulated countries, b) conserving
and (re-)strengthening existing IP-regulations like another
WTO agreement, for example, the so-called Trade-Related
Aspects of Intellectual Property Rights (TRIPS) agreement,
and c) establishing timely data sharing platforms where
users can buy and legally stream content without violating
any intellectual property rights. Furthermore, to increase
the geographic coverage of a new agreement, its structure
and norms should be agreeable to further potential par-
ticipating states.

The economic, as well as the industrial, sector are important
areas where IP-rights should find special protection under
the rules of a common agreement. In the phase of an expan-
sion to new markets, companies not only need the safety,
but also the certainty that they do not have to disclose any
intellectual property to gain access to a new market. Any
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spying — especially promoted by governments - should be
banned under these new rules.

DATA PROTECTION

The emergence of spying allegations has spurred a general
opposition against a free trade agreement with the United
States. But not only against the background of the various
spying activities in Europe, the issue of data protection is
of crucial importance. The global and increasingly digital
economy needs robust data protection rules that provide
a trustworthy basis on which companies can act and citi-
zens' rights can be protected effectively. Therefore a trade
agreement that is not accompanied by data protection con-
siderations would not be adequate.

At this stage European companies are allowed to exchange
personal data with American companies that are self-certi-
fied under the Safe Harbor agreement, which was accepted
by the European Commission to provide an adequate level
of data protection. The two other legal justifications for
such data transfers are the use of standard data protection
clauses - also allowed by the commission — and the exist-
ence of binding corporate rules that provide an adequate
level of protection within internationally operating groups of
companies. Especially the Safe Harbour Agreement is being
significantly discussed at the moment, as there is a feeling
that it might not live up to the expectations in guaranteeing
an adequate level of protection. It is discussed whether there
is a need for a better implementation and control of it or for a
whole new approach on such transfers in order to strengthen
European citizens' rights.

BITKOM supports an evaluation and a renegotiation of the
Safe Harbor agreement with the aim of a stronger emphasis
and adherence of European data protection standards and
more reliable mechanisms of self-regulation

The issue of data protection must be treated carefully, but
must not become an imposition for the TAFTA | TTIP nego-
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Abstract: /ssues surrounding patent protection for phar-
maceuticals and access to essential medicines have long
been a source of controversy in the context of multilateral
trade agreements. Even as the battles that crystallized over
anti-retroviral therapies for HIV/AIDS treatment and the
implementation of the WTO's agreement on Trade Related
Aspects of Intellectual Property Rights (TRIPS) have subsided,
new fault lines have opened up in recent years. The increasing
proliferation of regionally based regimes for trade/investment
liberalization has created new opportunities for the pharma-
ceutical lobby to re-open what were on their way to becoming
settled issues. In the process, the fragile consensus that was
beginning to emerge regarding TRIPS-compliant methods of
creating exceptions to excessively strict standards of patent-
ability in the pharmaceuticals context has come under great
pressure. While such matters have started to attract sig-
nificant attention among civil society actors monitoring the
ongoing talks concerning the Trans Pacific Partnership (TPP),
they have been less visible in discussions of the TAFTA | TTIP
In this article | consider the potential risks the TAFTA | TTIP
poses to the hard-won exceptions to patentability in the phar-
maceuticals context through functioning as a Trojan horse
for advancing a so-called TRIPS-plus agenda.

INTRODUCTION

The relationship between strict patent protection for pharma-
ceuticals under free trade agreements and the crisis faced by
the world's poor in accessing essential medicines has become
increasingly controversial since the launch of the World Trade
Organization (WTO) in 1995. By the late 1990s, concern crys-
tallized around the impact of the WTQO's agreement on Trade

Related Aspects of Intellectual Property (TRIPS) on the avail-
ability of generic versions of anti-retroviral therapies for HIV/
AIDS patients in the developing world. In the years that fol-
lowed, global civil society actors and popular forces achieved
a major victory, with the WTO Ministerial Conference’s
November 2001 Doha Declaration on the TRIPS Agreement
and Public Health.! By affirming the ability of developing
countries to take a flexible approach to patent rights under
the TRIPS in order to ensure access to life-saving drugs, the
Doha declaration seemed to conciliate the worst fears about
the impact of corporate-led globalization on the health of the
world’s poor. Yet soon after the Ministerial had issued its dec-
laration, it became plain that the increasingly assertive stance
of developing countries was leading the advanced economies
to attempt to bypass the newly chastened WTO framework
altogether. In place of the broad multilateral approach to trade
and investment liberalization, and especially with the stalling
of the Doha Development Round of WTO negotiations after
2005, bilateral/regionally-based treaties took on renewed
prominence.

By the end of the first decade of the new millennium, the move
beyond WTO channels had clearly created new opportunities
for the pharmaceutical lobby to re-open issues around patent
flexibility once more. In the process, the fragile consensus
that was beginning to emerge regarding TRIPS-compliant
methods of creating exceptions to pharmaceutical patent-
ability/patents (through devices like compulsory licensing
and parallel imports) has once more come under threat. While

1 'The Doha texts are available at: http://www.wto.org/english/tratop_e/
dda_e/dohaexplained_e.htm#top
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concern over this push for so-called “TRIPS-plus™ protection
has garnered significant attention among civil society actors
that monitor ongoing negotiations relating to the Trans-
Pacific Partnership (TPP),? this has not necessarily been the
case in the context of the major transatlantic liberalization
agreements that are now being negotiated between the US
and EU. To date, concern over the incipient Transatlantic Free
Trade Area (TAFTA), more recently referred to as the Transat-
lantic Trade and Investment Partnership (TTIP), has focused
primarily on specific issues such as data protection or the
general tendency toward downward regulatory harmoniza-
tion that these agreements portend.

What, however, are the specific concerns the TAFTA | TTIP
framework raises as a mechanism for pushing TRIPS-plus
protections in the global intellectual property rights (IPR) con-
text? This question is particularly important given that the
TAFTA | TTIP negotiations may not seem to be as immediately
connected to issues of treatment access as the TPP talks,
which more directly implicate the developing-developed
country divide. Such a view, however, is misguided. In fact, the
relatively greater parity between the US and its EU partners
may make careful scrutiny of the implications of TAFTAI TTIP
for issues of treatment access all the more necessary. This
is because discussion between equals is likely to become
a more effective channel for pushing TRIPS-plus standards
and, thereby, for normalizing patent rules that are liable to
prove draconian for the world’s poor and infirm.

TAFTA | TTIP AND THE NORMALIZATION OF TRIPS-
PLUS AGENDA

With negotiations having begun only in July 2013, con-
crete details about the precise rule content of the TAFTA
| TTIP are yet to emerge. However, based on leaked EU
documents (many of which since their leak have been
released officially), it is clear that the TAFTA | TTIP agenda
is meant to be broadly inclusive of a range of issues, includ-
ing bolstering bilateral intellectual property (IP) rules. The
desire to “go beyond the regulations and aspects covered
by the WTO" agreements on Technical Barriers to Trade
(TBT) and Sanitary and Phyotosanitary (SPS) standards, for
example, is made explicit in the EU’s initial position paper
(European Commission 201343, 2), including as relating to

2 TRIPS-plus is a term used to designate the increasing push, especially
by the advanced economies, to secure more strict intellectual property
standards than those provided for under the TRIPS. The call for
TRIPS-plus evolved out of the controversies that engulfed the TRIPS
after coming into force in January 1995 concerning the agreement’s
impact on developing countries. During the next several years civil
society actors led the charge to demonstrate that there was still ample
room within the TRIPS for developing countries to create intellectual
property regimes that would remain responsive to public health and
other priorities. The efficacy of these campaigns was made manifest
at the 2001 Ministerial meeting of the WTO in Qatar, where the so-
called Doha Declaration reaffirmed the ability of developing countries
to use various legal mechanisms to create deviations from strict intel-
lectual property rights, especially in the context of patents. While the
Doha declaration was thus a major victory, it was also impetus for the
advanced economies to look to regional and bilateral trade agreements
as the preferred vehicle for restoring and even bolstering the intellec-
tual property agenda the TRIPS was thought to originally have paved
the way toward.

3 The TPP negotiations bring together the US with a diverse array of

states in Asia, the Middle East, and South America, as well as Australia
and New Zealand.

the pharmaceuticals sector (ibid. 3; 5). In addition to the
proposed TBT-plus and SPS-plus chapter, in its February
2013 final report, the US-EU High Level Working Group on
Jobs and Growth (HLWG) proposes negotiations in three
other areas. Most important among these are discussions
about “cross-cutting disciplines on regulatory coherence
and transparency” to create “efficient, cost-effective, and
more compatible” regulations (US-EU HLWG 2013, 4). Pro-
vision for such cross-cutting disciplines is to be made as
part of the text of a proposed ‘horizontal’ chapter, which
the HLWG proposes to cover issues requiring ‘non-sector
specific’ regulations (ibid., 5). While it remains to be worked
out what, more precisely, these so-called cross-cutting dis-
ciplines will entail, in general they are meant to encode a
commitment toward regulatory harmonization in accord
with the TAFTA | TTIP’s most basic goal of “elimin[ating],
reducling], and prevent[ing]” rules that are deemed to be
“unnecessary regulatory barriers” (European Commission
20133, 1). As such, they are expected to focus on unifying
approaches to regulation, first, through elaborating “regula-
tory principles, best practices, and transparency;” second,
through creating mechanisms for the “assessment of the
impact of draft regulations or regulatory initiatives on inter-
national trade and investment flows;” and, third, through
guaranteeing “cooperation towards increased compatibility/
convergence of regulations” (ibid., 3).

While the TBT, SPS, and horizontal chapters may appear
narrowly focused in their proposed rule content, the HLGW
also advocates a broader mandate for discussions between
the EU and US. As it explains, the opportunity to broach
other key issues follows naturally from “the size and influ-
ence of the transatlantic partnership” (US-EW HLGW 2013,
5). Under this mandate, the HLGW specifically recommends
that the TAFTA | TTIP negotiations be used to engage in
further discussions about areas such as labor, environmen-
tal regulation, and intellectual property rights (IPR) issues.
While a later position paper adds the relationship between
trade and sustainable development to this mix of broader
issues (European Commission 2013b), significantly, the
HLGW is yet to call for independent consideration of the
TAFTA | TTIP’s implications for public health safeguards.

With specific reference to IPR standards, the HLGW urges
that the US and EU explore their “commitment to main-
taining and promoting a high level of intellectual property
protection, including enforcement.” The negotiating parties
are thus encouraged to “explore opportunities to address a
limited number of significant IPR issues of interest to either
side” (US-EW HLWG 2013, 5). Much the same general mes-
sage has been since reiterated in more explicit terms. In a
resolution passed on 14 May 2013, the European Parliament
endorses a negotiating mandate “stress[ing] that intellectual
property is one of the driving forces of innovation and crea-
tion and a pillar of the knowledge-based economy, and that
the agreement should include strong protection of precisely
and clearly defined areas of IPRs, including geographical
indications, and should be consistent with existing inter-
national agreements.” It further expresses the Parliament’s
“belie[f] that other areas of divergence relating to IPRs
should be resolved in line with international standards of
protection” (European Parliament 2013, par. 12). Similarly,
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an even more significant document outlining the European
Commission’s express directives for negotiation — also
leaked - instructs that:

27. The Agreement shall cover issues related to intellectual prop-
erty rights and should complement and build upon the TRIPS.
The Agreement will reflect the high value placed by both Parties
on intellectual property protection and build on the existing
EU-US dialogue in this sphere. (European Commission 2013c).

And that:

28. Negotiations should, in particular, address areas most rel-
evant for fostering the exchange of goods and services with
IP content, with a view to supporting innovation. Negotiations
should provide for enhanced protection of EU Geographical
Indications through the Agreement. Both sides should explore
opportunities to address other significant IPR issues. (ibid.)

THE KEY ELEMENTS OF TRIPS-PLUS

While negotiating guidance thus clearly points to using
TAFTA | TTIP talks to reopen “significant IPR issues”;
what, more specifically, will these include? If the over-
all shape of TRIPS-plus regimes that the advanced
economies, led by the US, have pushed in other con-
texts is a guide, these are likely to be several. Four
such IPR issues in particular are worth highlighting.

THE FIRST POTENTIAL ELEMENT OF A TRIPS-PLUS
PUSH THROUGH TAFTA | TTIP

The first IPR issue of significance that the push for TRIPS-
plus is likely to reopen involves a desire to make standards
for patentability for ‘new’ inventions even more lax. Given
the already broad scope of the TRIPS' basic rules on the
scope and availability of patents,* the aim of further reduc-
ing barriers to patentability has been made manifest through
pushing for new rules that would facilitate the practice of
‘evergreening’ existing drugs. In the pharmaceutical context,
evergreening refers to the practice of extending a firm’s legal
monopoly over an existing drug by obtaining a new patent
on a substance based on minor modifications to its existing
composition or dosage level. Because evergreening measures
do not typically require the demonstration of new therapeutic
efficacy, the assortment rules that can be classed under this
heading function to effectively prohibit the market entry of
generic competitors at the end of the original patent period.

The specific means by which TRIPS-plus frameworks have
or are seeking to make evergreening easier center on elabo-
rating new requirements obligating countries to adopt set
approaches to defining when an invention is patentable.

4 'The most basic provision on patentability occurs under Article 27.1 of
the TRIPS, which states that: “Subject to the provisions of paragraphs
2 and 3, patents shall be available for any inventions, whether products
or processes, in all fields of technology, provided that they are new,
involve an inventive step and are capable of industrial application. (5)
Subject to paragraph 4 of Article 65, paragraph 8 of Article 70 and
paragraph 3 of this Article, patents shall be available and patent rights
enjoyable without discrimination as to the place of invention, the field
of technology and whether products are imported or locally produced”
(WTO 1994: sec. 5).
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While expansive with respect to the class of inventions and
fields of technology for which patentability has to be made
possible, the TRIPS does not define precise criteria for evalu-
ating the patentability of any given invention. This inherent
flexibility within the TRIPS approach has allowed countries
to overhaul domestic patent regimes in TRIPS-compliant
ways while limiting the possibility of evergreening through
mandating more or less rigorous approaches to defining the
requisite novelty, applicability, and the like needed for an
invention to be awarded patent monopoly. A long-running
case, involving the rejection by Indian authorities of an appli-
cation by Swiss pharmaceutical giant Novartis for a patent on
the life-saving cancer drug Gleevec, illustrates these points
well. In Novartis v. Union of India & Others® after seven years
of litigation the Indian Supreme Court upheld the rejec-
tion of a patent application on Gleevec (imatinib mesylate).
In April 2013 it ruled that absent any demonstration that
Novartis’ new form of the existing imatinib compound had
novel therapeutic effects, the company had failed to meet the
requirements for patentability under section 3(d) of India’s
revised patent Act (Kapczynski 2013). In the years after the
initial rejection by Indian authorities of Novartis patent
claim in 2006, the opening of Gleevec to generic competi-
tion witnessed the drug’s price decreasing from $2400 per
patient per year in India to a mere $200 per patient per year
(Médecins Sans Frontieres 2012, 10).

A SECOND POTENTIAL ELEMENT OF A TRIPS-PLUS
PUSH THROUGH TAFTA | TTIP

The intellectual property chapter of the leaked draft of the
TPP suggests a second major element that is likely to be part
of a push for a TAFTA | TTIP-based TRIPS-plus framework.
This involves creating new rules to effectively extend patent
terms beyond the two-decade minimum mandated under the
TRIPS. Under Article 8(6)(b) of the TPP’s draft IPR chapter, at
the request of a patent owner, signatories are to be required
to “adjust the term of a patent to compensate for unreason-
able delays that occur in the granting of the patent.” Without
clarifying what constitutes an “unreasonable” basis for delay
after the application’s filing, the draft provision suggests that
a minimum of four additional years could be added to the life
of the patent in the event that such a delay was deemed to
have taken place (TPP Draft). Likewise, Article 8(6)(c) of the
leaked IPR chapter of the TPP draft requires signatories to
allow patent owners to require “an adjustment of the patent
term of a patent which covers a new pharmaceutical product”
or “a method of making or using a pharmaceutical product” as
compensation for delays in the “marketing approval process”
(TPP Draft).

A THIRD POTENTIAL ELEMENT OF A TRIPS-PLUS PUSH
THROUGH TAFTAITTIP

A third avenue along which TAFTA | TTIP negotiations may
be likely to push a TRIPS-plus agenda involves so-called
data exclusivity rules. Beyond the direct limitations to market
entry imposed by patent monopolies, generic manufacturers
must meet further registration requirements even as pat-

5 'The text of the decision is available at: http://judis.nic.in/supremecourt/
imgs1.aspx?filename=40212


http://judis.nic.in/supremecourt/imgs1.aspx?filename=40212
http://judis.nic.in/supremecourt/imgs1.aspx?filename=40212

ent expiration approaches. With the patent owner’s clinical
data demonstrating safety and efficacy already available,
generic registration has remained a fairly straightforward
process, only requiring competitors to demonstrate that
their non-brand version of a drug is the biological equiva-
lent of the patented entity. As Médecins Sans Frontieres
(MSF) explains, the relative ease of this process is contin-
gent on the existing TRIPS framework, which only requires
that member states protect a patent owner’s clinical data
and not that patent holder be given legal exclusivity over
that data’s use (Médecins Sans Frontieres 2012, 11). Given
access to already extant clinical data, regulatory agencies
have needed only to make a determination about the generic
composition’s bio-equivalence. By creating monopoly rights
to the use of clinical data under a TRIPS-plus agenda, this
would no longer be the case. Regulatory agencies would
instead be locked out of the patent holder’s data vault, leav-
ing generic manufacturers stymied until the period of data
exclusivity comes to an end. Moreover, what is effectively
the secondary patent that a data exclusivity right would
grant to its holder would be separate from the actual pat-
ent. That is to say, there is no reason why the period of data
exclusivity could not persist beyond the life of the original
patent, being that it would be a distinct measure of time.

A FOURTH POTENTIAL ELEMENT OF A TRIPS-PLUS
PUSH THROUGH TAFTA I TTIP

A final way in which the TAFTA | TTIP could function as a
Trojan horse for a TRIPS-plus regime involves creating
rules to limit the ability to challenge patent applications.
Under the current rules of the TRIPS there are no restric-
tions on member states to prohibit or limit procedures for
filing such opposition, whether before or after a patent is
actually granted. Pre-grant opposition procedures have
generally enabled any party — whether NGOs, researchers,
or competitor firms — to submit information and analysis to a
patent examiner in opposition to pending applications (Pub-
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THE TREATMENT OF NON-
INVESTMENT INTERESTS IN
INVESTOR-STATE DISPUTES:
CHALLENGES FOR THE
TAFTA | TTIP NEGOTIATIONS

Abstract: Current TAFTA | TTIP negotiations are expected
to provide US investors with the capacity EU governments
through international investment arbitration. This field of
international law is experiencing a huge surge, with record
numbers of investor-state disputes being filed. However,
investment claims brought by investors disadvantaged due
to policies promoting the environment (Vattenfall v. Ger-
many), economic equality (Foresti et al v. South Africa), and
even the human rights jurisprudence of domestic courts
(Chevron v. Ecuador), have dramatically altered perceptions
of investment law, and provoked criticisms of bias and of a
democratic deficit inherent in this regime. For many host-
states facing arbitration, the scope of some current claims
was unprecedented at the time of treaty negotiation. This
paper seeks to provide an overview of current trends in invest-
ment arbitration and of the treatment by tribunals of states’
non-investment law obligations. This analysis will show that
in the absence of an express agreement in the treaty to allow
host-states to pursue legitimate policy objectives, the TAFTA
I TTIP negotiations risk producing an unintended, costly and
undemocratic burden on EU member states who may become
a target for arbitration claims.

INTRODUCTION: INVESTOR-STATE DISPUTE SETTLE-
MENT

Current TAFTA | TTIP negotiations are expected to pro-
vide US investors with the capacity to sue EU governments
through international arbitration." The TAFTA | TTIP nego-
tiating mandate aims to deliver the highest possible level

1 Any ISDS arrangements are likely to be reciprocal. This article focuses
on the challenges to EU member states of maintaining domestic regu-
latory space in the face of investor-state arbitration claims from foreign
investors.
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of legal protection for investors, including an ‘effective
and state-of-the-art investor-to-state dispute settlement
mechanism’?State-of-the-art’ is a term rarely heard in
descriptions of investor-state dispute settlement (ISDS) to
date. International Investment Agreements (llAs) usually offer
a wide range of protections to foreign investors against the
actions of states in which they invest. ISDS provisions enable
foreign investors to enforce these protections by suing host-
states directly at ad-hoc arbitral tribunals, established under
the aegis of arbitration centres such as the International Cen-
tre for the Settlement of Investment Disputes (ICSID). These
mechanisms are particularly attractive because they often
allow investors to initiate litigation before an international
tribunal without first exhausting remedies available in the
host-state. As a result, investors are able to ‘leapfrog’ domes-
tic courts. However, ISDS has been accused of inherent bias
towards investors and of a democratic deficit (Choudhury
2008; Sornarajah 2010); of lacking core judicial safeguards
of transparency and independence (Brower 2002; Van Harten
2010); and of investing immense power in a small core of
professional arbitrators who dominate the ISDS circuit (Eber-
hardt & Olivet 2012). One recent report labelled ISDS the
“world’s worst judicial system” (Khor 2013).

Such criticisms have had little impact on the system’s growth.
According to the United Nations Conference on Trade and
Development, there are over 3,200 IlAs in existence (UNCTAD
2013a); in 2012, a record 58 ISDS claims were filed and the
total number of known treaty-based claims reached 514

2 'The Mandate was adopted by the EU Foreign Affairs Council on 14
June 2013. The document is officially confidential (European Com-
mission 2013), but has been leaked online and is available here: http://
www.s2bnetwork.org/fileadmin/dateien/downloads/EU-TTIP-Man-
date-from-bfmtv-June17-2013.pdf


http://www.s2bnetwork.org/fileadmin/dateien/downloads/EU-TTIP-Mandate-from-bfmtv-June17-2013.pdf
http://www.s2bnetwork.org/fileadmin/dateien/downloads/EU-TTIP-Mandate-from-bfmtv-June17-2013.pdf
http://www.s2bnetwork.org/fileadmin/dateien/downloads/EU-TTIP-Mandate-from-bfmtv-June17-2013.pdf
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(UNCTAD 2013b).2 This explosion of claims has been driven in
part by the wide interpretations given to vague IlA provisions.
Investors are protected not just against direct expropriation
of their investments by host-states. Regulatory and policy
measures taken by host-states that interfere with or impact
on foreign investments can amount to ‘indirect expropriation’,
or breach standards of ‘fair and equitable treatment’.

Over the past fifteen years, interpretative trends in ISDS
jurisprudence have permitted tribunals to review a range
of measures, including economic and environmental poli-
cies, and measures taken for the protection of human rights
(Peterson 2009; Reiner & Schreuer 2009; Sornarajah 2011).
One of the objectives of the TAFTA | TTIP mandate is to
establish an ISDS mechanism that will not prejudice the right
of EU member states to adopt or enforce domestic meas-
ures ‘in pursuit of legitimate public policy objectives’. The
growing body of ISDS case law therefore provides compelling
grounds for ISDS to be treated with the utmost caution. With
no system of binding precedent, it is impossible to determine
what weight future tribunals will give to previous decisions.
However, experiences of investor-state disputes to date show
that policies implemented in pursuance of ‘legitimate’ public
objectives often have direct or tangential impact on invest-
ments, and that such effects can and do give rise to costly
litigation before arbitral tribunals.

REGULATORY CHILL

Even when ISDS claims are unsuccessful, there is widespread
concern that the vast cost of defending ISDS cases may deter
states from pursuing future policy goals or taking regula-
tory measures that may have a potential impact on foreign
investors - often described as “regulatory chill”. Investors
have made claims of up to USDS114 billion, and 2012 saw
the highest ever award for an ISDS claim, of USD$1.77 bil-
lion (UNCTAD 2013a).

In Piero Forestiv. South Africa (ICSID Case No. ARB(AF)/07/1),
South Africa was sued by European investors who claimed to

be disadvantaged by economic policies aimed at redressing
the enduring legacy of apartheid. The resulting settlement
effectively exempted the investors from the legislation
and landed South Africa with a legal bill of over €5 million
(Brickhill & Du Plessis 2011). In 2009, the energy company
Vattenfall initiated ICSID proceedings to challenge Germany's
new environmental regulations on coal-fired power stations,
claiming over €14 billion in compensation. Germany was
persuaded to water down the regulations, and Vattenfall
are now suing Germany again over its atomic energy policy
(Bernasconi-Osterwalder & Hoffmann 2012). In 2011, Ecua-
dorian courts ordered Chevron to pay USD$18 billion in
compensation for damage to the environment and public
health. In response, Chevron are suing Ecuador, claiming
that the judgment breaches their protection under the US-
Ecuador Bilateral Investment Treaty (Johnson 2012).

Such cases raise serious concerns not only about the ability
of states to maintain domestic regulatory space, but also
about the accountability of foreign investors for the damage
they cause in their investment operations.

PUBLIC PURPOSE MEASURES

Most IlAs provide for general ‘public purpose’ exceptions
to the protections offered to foreign investors. However,
these have often proven an insufficient safeguard. When
they are invoked, there is continuing legal uncertainty as
to how a ‘public purpose’ effects the level of compensation
payable, whether compensation is payable at all, and even
whether states have the right to determine what their own
public interests are.

In Methanex v. United States (UNCITRAL,* Final Award
3 August 2005), investors challenged a ban on the manu-
facture of an environmentally harmful gasoline additive. The
tribunal found that if a regulatory measure is for a pub-
lic purpose and non-discriminatory, the state should not
have to pay compensation unless the investors’ ‘legitimate
expectations’ are frustrated - that is, if the state reneges

3 Since many ISDS centres publish no case records, the actual figure is
likely to be much higher.

4 UNCITRAL arbitrations are claims brought under the arbitration
rules of the United Nations Commission on International Trade Law.
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on prior guarantees made
to the investor.

However, other tribunals
have found the ‘public
purpose’ to be wholly irrel-
evant to the question of
compensation. In Metalclad
v. Mexico (ICSID Case No.
ARB(AF)/97/1), the moti-
vations behind a decree
to establish an ecologi-
cal reserve were regarded
as peripheral to the effect of the decree on the company’s
property. The tribunal ordered Mexico to pay the company
USDS$16 million in compensation. In the Vivendi v. Argentina
litigation (ICSID Case No. ARB/97/3) - one of more than forty
investment claims initiated against Argentina in the wake of
the 2001-2002 financial crisis - Argentina argued that it had
to take actions against investors to ensure the availability of
water to the population. The tribunal ruled that the actions
amounted to unlawful expropriation, irrespective of any public
purpose. In Tecmed v. Mexico (ICSID Case No. ARB(AF)/00/2),
the tribunal found that public opposition to a controversial
landfill site, and related health and environmental concerns,
did not justify the measures taken. The tribunal did allow
Mexico “due deference” to determine whether the matter
was truly in the public interest, but then weighed this interest
against the investors’ legitimate expectations.

THE ‘MARGIN OF APPRECIATION’ DOCTRINE

Burke-White and von Staden (2010) argue that states should
always be entitled to find their own balance between IIA
obligations and other public policy considerations, as they
are better suited than international arbitrators to determine
what measures are in the ‘public interest’. This deference
- known as the “margin of appreciation” doctrine - is not
assured in ISDS cases and has had a mixed reception to date.

In Biwater v. Tanzania (ICSID Case No. ARB/05/22), which
concerned the operation and supply of water services in
Dar Es Salaam, Tanzania requested a margin of apprecia-
tion, but this was implicitly rejected; the tribunal found no
public purpose to justify Tanzania’s interference with the
investor’s property. Conflicting opinions were given in two
further cases arising from emergency measures taken by
Argentina in response to the financial crisis. The tribu-
nal in Continental Casualty v. Argentina (ICSID Case No.
ARB/03/9) accepted that the doctrine was an established
principle of investment treaty arbitration; arbitrators in
Siemens v. Argentina (ICSID Case No. ARB/02/8) however
found no support for the principle in the treaty or custom-
ary international law.

The tribunal in Chemtura v. Canada (UNCITRAL, Final Award
2 August 2010) also rejected the margin of appreciation doc-
trine, on the grounds that such an assessment is too abstract.
However, arbitrators recognised that the environmental
regulations objected to by investors were implemented in
order to meet Canada’s environmental treaty obligations.
These international obligations, along with other factors,
led the tribunal to rule that no compensation was payable.
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CONFLICTING OBLIGATIONS UNDER INTERNATIONAL
LAW

With few exceptions such as Chemtura, tribunals have
generally avoided looking at states’ other international
legal obligations and have confined themselves to settling
disputes by reference to the relevant lIA alone. Indeed,
persisting uncertainty concerning the applicability of non-
investment law, such as human rights law, in investor-state
disputes has often prompted observers to eagerly anticipate
forthcoming arbitral awards (such as Biwater, Vivendi, Piero
Foresti) in the hope that they might finally shed light on
this issue. But over the past ten years such rulings have
repeatedly failed to materialize, due either to out-of-court
settlements between the parties, or tribunals’ tactical avoid-
ance of the issue.

As a result, the fact that measures taken by a state are
motivated by a public purpose which is enshrined in
international human rights law is still no guarantee that a
tribunal will find the measures to be lawful within the terms
of the dispute. In the ‘Biwater and Vivendi’cases, both gov-
ernments and petitioning NGOs sought to highlight that
the host-state population’s right to water is a human right.
Although these arguments received cursory attention in the
awards, in neither case did the existence of an international
human rights obligation significantly affect the tribunals’
findings.

In two ICSID cases against Hungary, the EU Commission sub-
mitted petitions arguing that Hungary’s actions were taken
in order to comply with EU competition law. In Electrabel
v. Hungary (ICSID Case No. ARB/07/19), the tribunal explic-
itly rejected that it was under any obligation to interpret the
relevant investment law in light of the state’s other duties
under international law.

More concerning still is the ongoing case of Border Timbers /
Bernhard von Pezold and others v. Zimbabwe (conjoined
ICSID Cases No. ARB/10/15 and ARB/10/25). In 2012, indig-
enous communities living on lands which are central to the
dispute asked the tribunal to consider their rights under
international law. The tribunal rejected the applicability of
human rights law, because neither state nor investors had
mentioned the issue. Peterson (2012) notes that this approach
encourages states and investors to mutually contract-out
of their international human rights obligations; as long as
neither party raises such issues, ISDS tribunals may simply
turn a blind eye.

CONCLUSION: CHALLENGES, AND OPPORTUNITIES

The current treatment of non-investment interests by arbitral
tribunals gives rise to many conc erns. Any hasty inclusion of
ISDS provisions in TAFTA | TTIP may therefore risk produc-
ing an unintended, costly and undemocratic burden on EU
states. In the absence of explicit and comprehensive treaty

5 'This approach is referred to as the ‘systematic integration or ‘harmoni-
zation’ of international law. It is widely encouraged that all international
courts and tribunals that adjudicate disputes adopt such an approach to
prevent the fragmentation of the international legal order (Kosken-
niemi 2006; Simma 2011).



provisions® that enable host-states to pursue legitimate
policy objectives, prior ISDS cases suggest that the progres-
sive realisation of environmental, economic or human rights
policies can become a target for arbitration claims. For many,
the scope of such claims was unprecedented at the time of
previous IIA negotiations.

The occasion of the TAFTA | TTIP negotiations might however
provide an opportunity to address such criticisms, and to effect
much needed changes in ISDS. Indeed, the ‘Statement of the
European Union and the United States on Shared Principles
for International Investment’ expresses commitments not only
to preserve the authority of states to regulate in the public
interest, but also to increase transparency and public participa-
tion, and encourage responsible business conduct (European
Commission 2012). Clearly, replicating the standard provisions

6 For examples of such provisions, see the Model Bilateral Investment
Treaty Template, produced by the Southern African Development

of llAs currently in force will not achieve such goals. But care-
ful drafting of TAFTA | TTIP investment provisions could make
a significant contribution to the evolution of international
investment law in these areas. To date, limited avenues for
public participation in investor-state disputes have failed to
have any significant impact on ISDS awards (Blackaby & Rich-
ard 2010; Cross & Schliemann Radbruch 2013). And major
developments in the field of corporate social responsibility
- such as the UN Guiding Principles on Business and Human
Rights and the OECD Guidelines for Multinational Enterprises
- have largely failed to coalesce into enforceable legal stand-
ards, either in ISDS or other fora (Mann 2008; Muchlinski
2008). Given the projected increase in investment that the
TAFTA | TTIP is expected to produce, the inclusion of ISDS
provisions is likely to eventually result in a significant body of
case law. If it does, the raising of such standards might have a
welcome impact on future trends in investment law, beyond
the treaty itself.

Community (2012).
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Abstract: The special role played by the cultural sector in
free trade agreements is as old as trade liberalization itself.
Informed by current negotiations on a transatlantic free trade
area (TAFTA | TTIP), this article reviews the culture and trade
debate and explains the economic characteristics of cultural
products called “curious economics”. It argues that cultural
products exhibit some distinct features that clearly distin-
guish them from other goods or services and highlights the
"home market effect”, which gives a competitive advantage
in international trade to the producers of cultural products
in countries with large domestic markets. The second part
briefly illustrates the genesis of the “cultural exception”in free
trade agreements affiliated with the World Trade Organiza-
tion (WTO) and touches on the background to the UNESCO
Diversity Convention. In the light of France’s recent much
publicized move for inclusion of I'exception culturelle in the
TAFTA | TTIP negotiations, the article gives a critical examina-
tion of the usefulness of the special role of cultural products.
It concludes by saying that, irrespective of whichever meas-
ures are preferred, the most important factor seems to be
the preservation of cultural plurality as the basis for a well-
functioning democratic society.

INTRODUCTION

Berlin, the capital of Germany, is one of the most popular cit-
ies in the world right now because of its flourishing vibrant
art, culture, and media sector, real engines of growth for the
whole region. Besides the particular historical and structural
features of Berlin, which are certainly one of the main reasons
for the favorable conditions it offers, the German system of
cultural promotion has been a major force behind the present
boom of the city. But key tools for cultural promotion like
fixed prices for books and a reduced rate of value-added-
tax (VAT) for books, magazines and film funding could be
revised in future.

In the current negotiations between the EU and the US for the
Transatlantic Free Trade Agreement (TAFTA) or Transatlantic
Trade and Investment Partnership (TTIP), both negotiating
parties are seeking extensive trade liberalization in all sec-
tors. Since a reduction in already low tariffs can hardly be
expected to produce any economic growth (Felbermayr, Heid
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& Lehwald 2013), the agreement aims primarily at reducing
so-called non-tariff barriers to trade. Thus, in the advent of
a comprehensive liberalization of trade, there could well be
legal grounds for contesting the promotion of the cultural
sector by those companies, arguing that such promotion
places them at a disadvantage.

THE CULTURE AND TRADE DEBATE

The cultural sector is a highly complex but significantly
increasing economic sector, although its contribution to the
gross domestic product of a country (OECD approx. 5%, EU
2.6%) is far less than that of other sectors. Between 1980 and
1998, the global import of cultural products jumped by 347%,
while between 2000-2005 the creative industry showed an
average annual growth rate of 8.7% (Disdier et al. 2009, 576;
Grant 2071, 337-338).

Every effort to liberalize the cultural sector has been met
by controversy, as many states see the funding of cultural
forms of expressions and cultural assets as a key resource of
their societies. The discussion of the special role of cultural
products in free trade is referred to as the “culture and trade
debate”. Cultural products are seen as goods of a double
character: they have both a tangible element, such as the
platform of product format, and an intangible element, which
determines their content and makes them reproducible as
many times as desired. (UNESCO 2005b, 18). Hence, they
are both creative performances and tradable goods (Schulz
2013a). In a special way, they facilitate self-reflection and
discourse within society (Hahn 2006, 524). The trading of
cultural products may be expected to have a substantial influ-
ence on the perceptions, values and norms of the importing
society (Disdier et al. 2009, 592). At the same time, trade in
cultural products also contributes to cultural diversity within
a society, because it increases the range of available cultural
products (Hahn 2006, 520).

Even if in principle cultural products are subject to the same
economic factors as other goods, they still have a number of
particular features which can be aggregated as the “curious
economics of cultural goods” (Crook & Micklethwait 2001).
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To start with, there is the difficulty of finding definitions: Are
cultural products services or goods? Can the intangible value
of cultural products be put in monetary terms? The UNESCO
Institute for Statistics has found that only very few of current
statistics give adequate expression to the intangible value
of cultural products (UNESCO 2005b, 18). Even the place of
origin of a cultural product is often hard to ascertain. Which is
most relevant — the country where the intellectual value was
created or the country where the final product, perhaps a data
carrier, was produced (Grant 2011, 337)? On top of this, there
are also difficulties in demarcating the borderline between
the cultural sector and the more broadly defined creative
industry. After all, doesn't every product bear the imprint of
culture in some way or another?

The audiovisual sector is a good example of the economic
peculiarity of cultural products. Basically, it is characterized
by three main special features: Firstly, the theory of compara-
tive advantage generally won't work in the field of cultural
products. The theory is based on the assumption that prod-
ucts are not only comparable but substitutable and that the
efficiency of production can be derived from comparing the
marginal costs of one unit. Both assumptions cannot be
applied to cultural products because their culture-specific
content renders them non-substitutable, their value is linked
to their intellectual content, and the marginal cost for each
additional copy tends towards zero (Grant 2001, 341-342;
Sauvé & Steinfatt 2000, 331-332).

Secondly, due to the low marginal costs, producers who can
rely on a large number of customers have at their disposal
much larger production budgets and can cover their pro-
duction costs more easily. This phenomenon is also called
the “home market effect” (Sauvé & Steinfatt 2000, 329-
330; Rauch & Trindade 2005, 1; Grant 2011, 338-340). In the
case of the US, the English language home market is large
enough to allow producers to offer audiovisual products at
dumping prices abroad, even though their productions are
usually more expensive and lavish than those of countries
with a smaller domestic market. Consumers in the importing
countries reinforce this effect as they usually tend to favor
high budget audiovisual products like movies with high-tech
special effects (Sauvé & Steinfatt 2000, 329-330).

Thirdly, unlike many other goods, cultural products are meant
for social consumption. This means that the consumption
of cultural products can affect the attitude or behavior of
consumers and these in turn influence other consumers. This
is the principle on which all forms of advertising are based
(Sauvé & Steinfatt 2000, 333; Rauch & Trindade 2005, 2-4).
From an economic perspective, this means that networking
effects (externalities) are especially prevalent in the consump-
tion of cultural products. From a social perspective, these
effects can be both positive and negative - either enhancing
welfare or causing costs. In both cases, however, the exporter
of the cultural product is not affected by the network effects.
Consequently, in the case of negative network effects, pro-
ducers can fix the price of a cultural product below the price
of overall social or economic costs it actually causes (Sauvé
& Steinfatt 2000, 333-334).

This is the point at which the need for regulatory measures
which a state needs to take for the benefit of society first
becomes apparent. At the same time it becomes clear that
government measures to protect cultural identity or preserve
cultural diversity are not easy to implement in the context
of globalized communication flows and can indeed have
unintended effects. Rauch and Trindade (2005) show that
barriers impeding market access do not necessarily lead to
the preservation of cultural diversity, since in their advent
domestic producers rather let themselves be guided by the
style of the dominant culture induced by network effects,
which inevitably leads to a loss of local cultural assets. What
they recommend in place of market access barriers is a con-
certed policy of subsidies for domestic producers which can
contribute to the conservation of hallmark cultural properties
(ibid., 35).

This covers the two basic ways in which states can choose to
protect their audiovisual sector from domination by foreign
cultures: subsidies or market access barriers. In both cases
some producers of the audiovisual sector are favoured and
some are restricted. This should make it abundantly clear
that the main argument against such measures must be the
safeguarding of universal human rights such as freedom of
speech and freedom of information.

L’EXCEPTION CULTURELLE

Given the vital role the audiovisual sector plays in terms of
aiding social cohesion and constituting national identity, it
is hardly surprising that the “cultural exemption” has been
around ever since talk of trade liberalization first began.
Article IV of the very first version of the General Agreement
on Tariffs and Trade (GATT) in 1948 gave states the possibil-
ity of introducing quotas for “films of national origin” in the
audiovisual sector (WTO 1986, 8; Hahn 2006, 522). Further-
more, Article XX sanctions government measures “necessary
to protect public morals” and “national treasures of artistic,
historic or archaeological value” (WTO 1986, 37). Even though
the GATT has never enshrined any general exemption for cul-
tural products, it is visible that the cultural sector does indeed
play a special role in free trade agreements. As an example,
one can look at how most states used the provisions of the
General Agreement on Trade in Services (GATS) to leave their
cultural sectors out of the scope of free trade regulations
(Hahn 2006, 525-526 & 531-533; Grant 2011, 342)."

Despite the special status enjoyed by the cultural sector, the
WTO has been involved in repeated attempts to overturn its
barriers or protective measures. Such attempts are justified
by invoking the GATT which in principle covers all kinds of
cultural goods except movies which enjoy special protection
under Article IV. Some US media corporations have been par-
ticularly aggressive in their attempts to overthrow Canadian
regulations and their efforts have received legal blessing from
the arbitration courts of the WTO. The special economic
characteristics of the cultural sector and the vital role they

1 GATS is based on a fundamentally different mechanism to that of the
GATT because it does not automatically apply to all sectors of the
economy but only to those opened up voluntarily by governments
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play in promoting cultural diversity were not recognized by
the WTO side (Grant 2011, 343). Canada seized this as the
opportunity to initiate a worldwide campaign that culminated
in the adoption of the “"UNESCO Convention on the Protec-
tion and Promotion of the Diversity of Cultural Expressions”
- alegally binding international agreement that entered into
force in 2007 and assures the right to an independent cultural
policy for all signatory states (UNESCO 2005a; Grant 2011,
342-348; Hahn 2006, 533-538). To date the Convention has
been ratified by 132 states and the European Union? To avoid
obvious incompatibility with the equally binding international
free trade agreements of the WTO, Article 20 of the Conven-
tion points out that rights and obligations under previous
agreements remain unaffected and that the UNESCO Con-
vention should be considered when interpreting these rights
and obligations and when contemplating the form of new
agreements (UNESCO 2005b: 10). The UNESCO Convention
is also exposed to the risk of being instrumentalized to justify
disregard of basic human rights. It would indeed achieve the
very reverse of its intentions if freedom of speech and infor-
mation were restricted under the guise of protecting cultural
diversity. This is why Article 2 of the Convention takes care to
state that “cultural diversity can be protected and promoted
only if human rights and fundamental freedoms, such as free-
dom of expression, information and communication, as well
as the ability of individuals to choose cultural expressions,
are guaranteed.” (UNESCO 200543, Article 2). Nevertheless, in
practice it may be difficult to distinguish between preserva-
tion and restriction of cultural diversity.

The cultural sector has once more come in for special atten-
tion during the current rounds of TAFTA | TTIP negotiations.
Aurélie Filippetti, the French Minister of Culture has forged
an alliance with ministers of culture from 14 more EU states
including Germany’s Bernd Neumann (CDU) to take the audi-
ovisual sector off the negotiating agenda (French Embassy
in London 2013; Schulz 2013a). The EU Parliament under-
scored these demands in a resolution calling for “exclusion
of cultural and audiovisual services, including those provided
online” (European Parliament 2013, No.11). Ultimately France
made its approval of the European Commission’s negotiat-

2 See: http://www.unesco.org/eri/la/convention.aspPKO=31038&languag
e=E&order=alpha
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ing mandate dependent on adoption of I'exception culturelle
and won the day to the delighted plaudits of Germany’s cul-
tural sector (Zeit Online 2013; Kampf 2013). Leaked one day
after the official resolution, the present mandate explicitly
excludes audiovisual services (Council of the European Union
2013: No. 21) and in various places also commits itself to the
safeguarding of cultural diversity with direct reference to the
UNESCO Convention. (Council of the European Union 2013,
No. 6, No. 9).

So do we really need to worry about the cultural sector? Many
politicians and cultural producers think that we do. They crit-
icize the lack of explicit exceptions for the whole cultural
industry, not just for the audiovisual sector alone (Deutscher
Bundestag 2013, 4; Schulz 2013b, 1) And in particular they fear
the prospect of large US corporations gaining unrestricted
access to domestic markets through deregulation of new
media and modern digital transmission technologies which
are not covered by existing protection regimes. Again, the lack
of transparency in the TAFTA| TTIP negotiations coupled with
the vague formulations of the German Federal Government are
generating concerns (Deutscher Bundestag 2013). Apart from
which, TAFTA|TTIP is explicitly keeping open the prospect of
further liberalization. After exclusion of the audiovisual sec-
tor, EU Trade Commissioner Karel de Gucht was at pains to
emphasize that it could be reintroduced at any later date (Zeit
Online 2013). And even now there is no shortage of initiatives
for further liberalization: Since early 2012 representatives of
the EU and the US have been deliberating in a group called
“Really Good Friends of Services” on how to effect further
openings in the service sector (Mildner & Schmucker 2013, 8).

Against this backdrop, we now need to ask whether exclu-
sion of the cultural sector from any free trade agreement
really does make sound sense. One key supporting argument
here is the sector’s relatively low economic performance in
comparison to other sectors of the economy and its obvious
greater relevance for society. The audiovisual sector - the
most important part of the cultural sector - accounts for a
mere 2%t of the trade volume between the EU and the US
(Hayer 2013). Referring to the film industry, Francois and
Ypersele (2000) have pointed out that trade barriers between
two countries can actually increase welfare gains. In their
investigations of the curious economics of cultural products,
both Rauch and Trindade (2005), and Sauvé and Steinfatt
(2008) have shown the unintended effects market access
barriers can have in today’s communicative globalized world.
They suggest liberalization of markets in combination with
concerted subsidies.

Apart from the danger of restricting fundamental human
rights for the sake of protecting cultural diversity, there are
other arguments against I'exception culturelle, especially with
regard to TAFTA | TTIP. Firstly, the EU audiovisual and cultural
market is already relatively open for US companies while US
market access is still very limited for European companies
(Lambsdorff 2013). Second, EU foreclosure in cultural matters
vis-a-vis global markets stands in contradiction to the relatively
advanced liberalization of the EU internal market (Formentini
& lapadre 2007, 5-6). Besides which, Hollywood movies still
enjoy huge successes with audiences in Europe, even under
the present cultural protection regime. And the German sys-



tem of subsidized public-service broadcasting, for example,
has often shown its resilience in the face of frequent attempts
by private broadcasters to paint the license fee as illicit and
market-distorting (Schulz 2013; Hanfeld 2013). What's more,
trade with cultural products mostly takes place over short dis-
tances between countries with strong cultural ties (Disdier et al
2009, 577). In this light, the very notion of cultural “assimilation”
appears dubious and built on shaky foundations.

One really fascinating aspect of the culture and trade debate
is the positions taken by NGOs and civil society. All are
in agreement when it comes to rejection of the suppos-
edly excessive power yielded by an imperial United States
and threatening cultural diversity. Yet when it comes to

I'exception culturelle, at least in terms of quotas and market
access barriers, opinions diverge as they do in the debate on
copyright. The strongest advocates of |'exception culturelle
and stricter regulation of intellectual property rights are to be
found in the ranks of culture producers and spokespersons
for the cultural sector- after all, such issues have a direct
impact on their professional earnings. Both network savvy
consumers and NGOs working for free and uncensored inter-
net access rightly criticize restrictions on online services and
regulation of intellectual property rules - interestingly with
the same argument put forward by advocates of the excep-
tion culturelle: Both groups wish to preserve the plurality
of information sources as the basis for a well-functioning
democratic society.
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Abstract: /n the recently launched Transatlantic Free
Trade Agreement, also known as Transatlantic Trade
and Investment Partnership (TAFTA | TTIP) negotia-
tions between the US and the EU, President Obama
has indicated that the talks will make reducing regu-
latory barriers a signature issue. The emphasis on
tackling these barriers has generated some excite-
ment, with large figures being thrown around as
estimates of the resulting economic gains. However,
a good deal of uncertainty exists as to how the US-EU
trade talks can address these issues, which remain
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largely undefined. This paper examines the problem of
regulatory barriers and offers an assessment of what
can be achieved. It concludes that while some claims
of potential benefits are overstated, this does not mean
that facilitating regulatory cooperation is not worth-
while. Negotiators should go after the low-hanging
fruit, putting aside some of the more contentious
regulatory disputes, and be responsive to the needs of
industry and consumers by focusing their attention on
issue areas where they can have the greatest impact.
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INTRODUCTION

In his 2013 State of the Union speech, President Obama
announced that the US would launch negotiations on a
Transatlantic Trade and Investment Partnership (TTIP) -
also known as the Transatlantic Free Trade Area (TAFTA)
- with the EU (C-SPAN 2013). Beyond the important news
that the world’s two largest economies would be negotiating
to liberalize trade, there was also a significant development
in terms of the substance of the proposed talks. While past
trade negotiations have dealt with domestic regulation as
a trade barrier in only narrow and limited ways, these talks
would make reducing regulatory barriers a signature issue
(The White House 2013).

Traditional trade barriers, such as tariffs, are relatively low
between the two economies, and regulatory barriers are an
area that offers great potential economic gain. One widely
cited study suggests some substantial benefits from address-
ing "non-tariff measures,” including regulatory divergence
issues, within the context of US-EU trade. After noting that
the “total elimination” of such barriers would amount to a
2.5 - 3.0% increase in Gross Domestic Product, the study
then tries to identify those barriers that could realistically
be eliminated. Doing so, the report says it would boost EU
GDP by 0.7% per year, leading to an annual potential gain of
USS158 billion in 2008; it would boost US GDP by 0.3% or
USS53 billion per year (Berden et al. 2009).

However, a good deal of uncertainty exists as to how the
US-EU trade talks can address these issues. A brief expla-
nation is included in the report of the US-EU High Level
Working Group (HLWG) that provides a framework for the
talks (High Level Working Group on Jobs and Growth 2013).
However, the report, as well as the study noted above, refers
to many regulatory issues which cannot easily be solved.
Thus, some caution and realism needs to be maintained in
the face of claims of such large economic gains.

This paper examines the problem of regulatory barriers and
offers an assessment of what can be achieved. It concludes
that some of the simpler regulatory divergences between
countries can be handled. However, more challenging reg-
ulatory issues, where there is strong policy disagreement
between the US and EU, may need to be taken off the table.
As a result, while there are potential gains here, they may
be smaller than some hope. This does not mean that facili-
tating regulatory cooperation is not worthwhile, however.
Removing unnecessary regulatory differences can be well
worth the effort, if the focus is on aligning regulations that
are arbitrarily different rather than changing the substantive
nature of the regulation. In addition, this paper examines a
model of successful regulatory cooperation which sheds light
on a possible approach to addressing regulatory divergence.

PROBLEMS ARISING FROM REGULATORY DIVERGENCE

Regulatory divergence across countries can arise for a num-
ber of reasons. For one thing, policy objectives may vary. If
countries are trying to achieve different goals, their regu-
lations are unlikely to correspond. But even where policy
objectives are similar, regulating through an isolated process,
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in which national agencies make decisions without thinking
about what their foreign counterparts are doing, can lead
to differences in regulation. These differences impose sub-
stantial costs on businesses and consumers. The following
examples help illustrate the kinds of divergences that exist,
how they raise costs, and the potential difficulties in resolv-
ing them:

CAR HEADLIGHTS

In 1968, the US implemented a regulation related to automo-
bile headlights, requiring two settings: one for high-beams,
and one for low-beams. Recently, some automakers have
developed new technologies that allow for more sophisti-
cated lighting variations, involving a gradual dimming of the
lights rather than a separate “high” and “low” setting. To date,
these new headlights are permitted in the EU, but have not
been approved for sale in the US on the basis that gradual
dimming conflicts with the requirement that there be two
settings (Keane 2013 & Nelson 2013). Here, consumers are
denied new and improved technology because of outdated
regulations.

VEHICLE CRASH TESTS

Individual crash tests for new vehicles can cost anywhere
from USS$120,000-150,000 per test (in Canada and the US),
but it is rare these tests are done just once, and it is even rarer
that the same test will not be replicated in another country
before it is cleared for import. What does this mean? The
company trying to get its car to market will have to go through
the same safety tests, even though they produce the same
end result. This duplicative testing not only delays the release
of the product to market, but it also adds significant costs.

GENETICALLY MODIFIED FOODS

Genetically modified (GM) foods face different regulatory
regimes in the EU and the US. The EU relies on what it refers
to as the “precautionary principle,” which in practice means
that in the EU, producers have to demonstrate the safety of
GM crops and food products before they can be approved
for sale. By contrast, US regulators generally see GM foods
as “substantially equivalent” to unmodified products, and give
them no additional oversight in the absence of scientific proof
that any harm is caused by their sale and consumption (Kysar,
2004: 557). EU policy is, in part, reflective of strong feelings
among its citizens. With policy preferences that come into
conflict in this way, it may not be possible for regulations to
converge, even though the divergence can be costly.

REGULATORY COOPERATION

How should international cooperation work in practice?
There are two common methods, both of which are referred
toin the TAFTA | TTIP working group report, which have been
used to deal with regulatory divergence: harmonization and
mutual recognition.

Harmonization implies the alignment of regulations to a sin-
gle best practice. It could be based on international standards
from a standard-setting body, or simply involve coordination



among nations. Countries basically agree to converge on a sin-
gle standard or regulation. This is usually the most difficult way
to achieve regulatory cooperation.

Mutual Recognition can be achieved through mutual rec-
ognition agreements or the acknowledgement of regulatory
equivalence. Mutual recognition agreements approve testing
and certification processes of other countries as acceptable
for allowing sale in the importing country. This method is espe-
cially useful in eliminating duplicative testing and certification
processes. Equivalence simply acknowledges that different
technical regulations can still achieve the same objectives or
outcomes; sometimes there are just different methods of doing
the same thing, and they should be treated as equivalent.

In connecting the various divergences with the possible
solutions, the reason for the regulatory difference matters.
Addressing minor, unintentional differences in regulations
between countries is the easiest way to improve efficiency.
Others are more difficult to resolve, but can often be bridged
through equivalence or mutual recognition, allowing con-
sumers to decide which products they prefer by increasing
their access to items which otherwise would not be available.
However, strongly conflicting policy views - such as on GM
foods - may not be solvable this way. They would nevertheless
benefit from more international dialogue on the causes of the
divergence.

THE US-CANADA REGULATORY COOPERATION COUNCIL

Regulatory cooperation may be a desirable objective, but there
is a question about whether trade agreements are the best place
to address it. Clearly these issues can affect trade, and thus
could fit conceptually within the scope of trade agreements.
But are trade negotiations an effective way to deal with the
problem? There is a long history of trying to do so, but without
much success. As a result, it may be worth looking outside the
traditional trade negotiating model for answers.

Attempts at regulatory cooperation between Canada and the
US have been numerous over the years. Through trial and error
both countries have been able to identify ways to successfully
foster cooperation. The Regulatory Cooperation Council (RCC)
is the latest effort, which operates outside the context of a trade
agreement. Though a complete replication of previous models
may not be sufficient, or desired, in the context of US-EU trade
negotiations, there are certain aspects of the RCC that may be
useful to inform the TAFTA | TTIP talks.

The RCCis supported by numerous private interests, business
and industry, which are often better situated to recognize the
barriers that impede market access than the government. The
RCC addresses regulatory issues in a non-legalistic way that
seeks to find modest solutions to specific regulatory divergence
problems by providing a mechanism through which “bilateral
and horizontal coordination and the generation of ideas” can
take place among the lead agencies in each country (Canada-US
RCC Progress Report 2012, 3-4). Its main focus is on limiting
inefficiencies in existing regulations, not in creating new ones.

For example, Canada and the US recently recognized each oth-
er's zoning measures with regard to highly contagious foreign

animal disease outbreaks (Canadian Food Inspection Agency
2013). Such action will help prevent substantial disruption to
live animal and animal products trade, as happened during the
bovine spongiform encephalopathy (BSE) or ‘mad-cow’ out-
break in 2003. The fact that this plan was developed with broad
engagement from both the public and private sector should not
be overlooked - in fact, it is probably the key reason for its suc-
cess. Not only is this vital to provide legitimacy to the project,
but it also prevents industry and special interest capture by
opening up these issues to comment by as large a pool of actors
as possible. Furthermore, it serves to limit the development of a
top-down process, which most often results in overregulation
or bureaucratic inertia.

Motor vehicle standards have also been addressed, because
vehicle production is a major supply chain in North America. In
November 2012, certain Canadian-certified vehicles were made
eligible for importation in the US because safety standards were
either harmonized or had an equivalent effect (Federal Regis-
ter 70538, 2012). There is still more work to be done, as this
only applies to certain recently produced vehicles, but it paves
the way for a more integrated and efficient supply chain in the
future, eases the burdens on businesses from having to com-
ply with different manufacturing and safety requirements, and
provides greater choice to consumers by allowing new vehicles
to enter the market.

At this early stage, it is difficult to fully assess the work of the
RCC, but it does seem to be making progress. The most impor-
tant feature of the RCC process is the pragmatic approach to
dealing with regulatory divergence, coupled with regular input
from private interests. The idea is not to bridge all regulatory
divergences, but rather to find practical solutions to resolvable
problems in those sectors that are most vital to the trading
relationship. A transparent, inclusive, and open process that
involves all stakeholders, from businesses to consumers, is a
good model for achieving regulatory cooperation going for-
ward.

INTERNATIONAL REGULATORY COOPERATION IN THE
TAFTA | TTIP AND BEYOND

Although resolution of regulatory differences between the
United States and the EU is likely to be more difficult than
for Canada and the US, the RCC nonetheless provides useful
insights into how regulatory cooperation can be addressed in
the TAFTA | TTIP. The early successes of the RCC make clear
that promoting regulatory cooperation does not need an exten-
sive legal framework or dispute process. At the most basic level,
it simply provides a mechanism for the two countries to address
regulatory divergence through input from business and con-
sumer groups, and cooperation between government agencies.

The best approach for the US and EU would be to focus
attention on the views of the private sector, which faces the
responsibility of meeting multiple government requirements,
and which is in the best position to identify the costs and inef-
ficiencies of regulatory divergences for trade. One of the main
goals of the regulatory cooperation process should be to facili-
tate the involvement of producers, distributors and consumers
in a process which provides for direct contact with the relevant
government agencies.
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Private sector involvement could come at two stages. First,
during the initial rule-making process for new regulations;
this could be helpful in preventing new regulations from
diverging to begin with. Second, with regard to existing reg-
ulations, it is essential to have private sector input on how
divergent rules hamper trade so that a discussion can even
begin. Since regulatory convergence will be a long-term pro-
cess, there needs to be a permanent forum where the private
sector - businesses, consumers and other groups - can raise
concerns with both existing and potential divergence.

While the TAFTA | TTIP offers a good starting point, regula-
tory cooperation should eventually be done on a multilateral
basis. The need for this is amplified by the growing trend of
“21st Century trade agreements” that include issues outside
the traditional scope of trade negotiations. This simply means

that if regulatory cooperation is included in multiple trade
agreements with different participants, the risk of creating
more layers of contradiction and confusion greatly increases.

Multilateralizing regulatory cooperation may not be possible
at the moment, but since the US and EU make up almost half
of world GDP and 30% of total goods and services trade, any
agreement both sides can come to on regulatory issues could
help set the tone and trajectory of future regulatory coopera-
tion efforts involving other parties. The greater the number
of countries involved in eliminating costly and duplicative
regulatory processes, the greater the potential gains for con-
sumers and producers alike. The TAFTA | TTIP negotiations
can play an important role in leading the way on regulatory
cooperation efforts, and their success or failure will deter-
mine how this issue is addressed in the future,
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Abstract: The TAFTA | TTIP agreement, if approved, will
significantly intensify the economic cooperation and trade
between two of the most developed and powerful actors of
the world, the United States of America and the European
Union. As such, it will modify the current political, but also
economic scenario, and this in of the context of worldwide cli-
mate change and the overconsumption of natural resources.
It could even lead to a new global paradigm. Saying this, the
question is, whether it can be guaranteed that the TAFTA |
TTIP agreement will be strong and sustainable in the medium
and long term also from an environmental point of view. Or
whether it will require more energy and resources and there-
fore contribute to the future costs of climate change — and
therefore be unsustainable.

THE CRITICAL ENVIRONMENTAL BACKGROUND

Is the TAFTA | TTIP agreement considering the delicacy of this
moment in which the latest report of the Intergovernmental
Panel on Climate Change (IPCC) released on 27 September,
2013, urges a global response to the clear message from sci-
entists that climate change is human-induced and asks for
significant action to cut emissions? It does not seem to be the
case. If so, would the political leaders opt for intensified trade
over thousands of kilometers (Berlin, for example, is 9000
kilometers away from Los Angeles)?

This article calls for the urgent need to analyze the possible
impact of the agreement in environmental terms, both at a
local and global level. Nobody can say for sure whether the
agreement on TAFTA | TTIP will be approved in the end, in
which terms, what kind of new regulations it will involve or
whether it will work (and, if so, for how long), since the nego-
tiations have only started recently and they seem complex.
What is sure, however, is that the basis of the agreement - to
increase trade and spur growth on both sides of the Atlantic,
- in the current environmental context and considering the
global issues we are dealing with right now, can be regarded
as outdated or “old".

One of these global issues is the process of global warming
and climate change, which is already happening (i.e., in the
shrinking of the Himalayan glaciers and the Arctic ice, the rise
of the sea level, progressive desertification, and the greater
frequency of extreme weather events as the IPCC reports
in their Special Report on managing the risks of extreme
weather events). The agreement on TAFTA | TTIP seems to
ignore these dramatic current developments. It shows that
the developed world has not changed its problematic envi-
ronmental practices (air, water and soil pollution; resource
extraction; deforestation, etc.), even though there is a general
consensus that these practices are a growing concern for the
global environment today and in the future (e.g., confirmed
by a study led by John Cook at the University of Queensland
published in IOP Publishing’s journal). This could lead to a
new paradigm, a critical global situation that has not been
there before and that puts in danger future generations and
the whole planet.

Against this background it is questionable that the agree-
ment on TAFTA | TTIP will be sustainable in the medium and
long-term from an environmental, but maybe also from an
economic, point of view. The Stern Report on the Economics
of Climate Change by Nicholas Stern stated already in 2006
that the benefits of strong, early action considerably outweigh
the future costs - also the economic cost - of climate change.
In 2013, Nicholas Stern states in the Guardian on 24 Septem-
ber, 2013, that he underestimated the risks of climate change,
such as the melting of permafrost, and that he should have
been more “blunt” about the threat posed to the economy by
rising temperatures.

HOW TRADE GOT GLOBAL

International trade was significantly intensified after the Sec-
ond World War and has globalized with the creation of the
WTO in 1995. Taking this into consideration, the objective
of this new agreement must be to increase trade and there-
fore economic growth with all its consequences, one of the
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issues an EU-US High Level Working Group was tasked to
identify as stated in the European Parliament resolution on
EU trade and investment negotiations with the United States
of America. According to a European Parliament resolution
(2013) on the EU trade and investment negotiations with the
US, EU exports to the US are expected to increase by 28% and
total EU exports by 6% thanks to TAFTA| TTIP.

Whether scepticism towards commercial agreements or free
trade in terms of the environmental footprint (i.e., of the car
industry) exists or not, all of these agreements must be ana-
lyzed in the overall context. One thing is if intercontinental
trade is the exception, another thing is if it becomes the
rule, the need and the plan for the future. This interconti-
nental agreement is opting for making intercontinental trade
the rule and will, therefore, lead to even more energy and
resource consumption than the current system of produc-
tion and trade. The possible consequence is an even bigger
contribution to climate change and resource consumption in
production as well as transport. That is why the agreement
looks out of context.

This is also true for the local production. The agreement
seems to be constructed in a way that it brings advantages
primarily to big industries (i.e. the car industry), because the
local producers are generally not acting on the global mar-
kets. The big, multinational actors are in a better position to
organize intercontinental economic trade. If the multinational
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companies benefit, however, what does this mean for the
local economy in general? Will it still be competitive? The
economic system of today is too complex to be reduced to the
“big industries”, the multinational players. It includes - par-
ticularly in Europe - tens of thousands of small and medium
size enterprises (SME) that produce locally (national or EU),
rather than the international or even global, markets. The
European Commission’s (EC) SME Performance Review of
2012 stated that small and medium enterprises stood their
ground as the backbone of the European economy whereas
the EC's Study on the level of internationalisation of Euro-
pean SME’s of 2010 concluded that although 25% of EU 27
SME’s export or have exported at some point, their interna-
tional activities are mostly geared towards other countries
inside the internal market and only about 13% of EU SME’s
are active in markets outside the EU.

RISKS AND CONSEQUENCES

Considering the environmental risks that we are facing as
well as the importance of the SMEs, not least in terms of
job creation, future developments should be in favor of an
energy and resource efficient local production. Choices like
the agreement on TAFTA | TTIP seem to push in the oppo-
site direction, however, although it could be more rational
to reduce the intercontinental trade. Without local produc-
tion, the foundations of the current economic system are at
stake, and so is the environment. That is why it is more than



necessary to make a serious evaluation of the environmental
footprint of the agreement to see if these worries are justified
or not. After all, the parties of the agreement are the two most
industrialized - and, therefore, at least “historically” ,most
polluting and consuming - regions in the world.

This is particularly important, as the governments involved
often promote contradictory initiatives with regard to envi-
ronmental issues: some in favor of the reduction of resources
and consumption, others promoting de facto the opposite.
In some cases the governments pass laws in favor of energy
efficiency, but at the same time they sign agreements that
request large-scale energy consumption. Germany, for exam-
ple, despite its efforts to improve energy efficiency (i.e. by the
Renewable Energy Sources Act), blocks European initiatives
to regulate the car industry - at least by delaying the intro-
duction of caps on carbon dioxide emissions. Again, let us
analyze the context: why, despite the alarming reports, do
governments not come to terms about climate protection
(e.g. by signing a follow-up agreement to the Kyoto Proto-
col, an international agreement linked to the United Nations
Framework Convention on Climate Change, which commits
its parties by setting internationally binding emission reduc-
tion targets)? Why do they intend to quickly agree on the
promotion of the polluting industries through agreements
such as the TAFTA | TTIP without considering the conse-
quences? Why are the governments not giving priority to the
justified public concern (see the ‘Stop TAFTA protests, for
example, in Europe) that the agreement on TAFTA | TTIP will
threaten food safety, small scale farmers, internet freedom,
workers' rights, access to medicines, financial regulation and
last, but not least, the climate? It could be because the agree-
ment on TAFTA| TTIP, though veering towards an intensified
globalization, does not imply a greater global cooperation

in general terms (e.g. towards a global climate regime), but
only economic benefits for the big industry. Instead, com-
merce and trade should be repositioned from globalization
to continentalization or forms of sustainable trade that could
speed the formation of continental economies and politi-
cal unions and help political decision making (i.e. towards a
climate agreement).

WHAT COULD BE A WAY OUT?

After the publication of the IPCC report, it is confirmed that
climate change is human induced and that action to stop
the rising of temperatures is necessary. The fifth IPCC report
states, with 95% confidence, that humans are the main cause
of the current global warming.: “Human influence on the
climate system is clear. This is evident from the increasing
greenhouse gas concentrations in the atmosphere, positive
radiative forcing, observed warming, and understanding of
the climate system” (IPCC 2013, 13).

Hence, climate change demonstrates the negative aspects of
the current economic model which is based on large-scale
energy consumption which again is the main cause for the
temperature rises. It is true, that there are many things to
do urgently, but also many things not to do anymore. Will
we have to rethink the current economic model? Before
the conclusion of any kind of agreement, the true impact
and consequences in terms of emissions and pollution and
- hence - the sustainability of this agreement have to be ana-
lyzed and evaluated. Any for of international cooperation will
not be able to ignore environmental problems such as climate
change. Only this will in the end lead to a more sustainable
production and trade.
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REGIMES GOVERNING THE
RE-USE OF PERSONAL DATA
IN THE US AND THE EU:

A PRIMER ON MASS
SURVEILLANCE AND TRADE




Abstract: Like others before them, the negotiators of the
Transatlantic Trade and Investment Partnership (TAFTA |
TTIP) must observe differences in the regimes of their respec-
tive trading blocs. The international trade regime, for instance,
is an EU competence, but national security is not. As for the
re-use of personal data, some of that data is processed in
ways relating to trade such as airline records and financial
data. Other ways of re-using personal data, though, concern
national security in EU member states, and hence cannot be
part of TAFTA | TTIP negotiations. This paper offers a look
at such distinctions as they exist in the critical time where
the European public is calling on its leaders to take action
to better protect the populace from surveillance after the
Snowden revelations. Critics of the status quo must provide
realistic alternatives on the basis of their more complete
understanding of the background. Coincidentally TAFTA
| TTIP negotiations were scheduled to begin at the same
time, but for which of these issues would TAFTA | TTIP be
an appropriate venue? Any efforts to address surveillance in
the US and the EU must also reflect the different ways that
data protection measures are organized in these blocs: In
the US they are structured by sectors of the economy, and in
Europe by “blanket” legislation; in the US there are regimes
ranging from the federal to the university level, and in Europe
a new EU regulation is supposed to harmonize the disparate
regimes that have evolved in member states.

INTRODUCTION

Governments have always wanted to know more about their
enemies and their own citizens. In the late 20th century, rapid
advances in information and communication technologies
(ICT) accelerated governments' means for surveillance of
both groups, and through the Internet are used on a global
scope for reaching the putative enemies or citizens wherever
they might be.

After Bradley Manning and Wikileaks, it was in 2013 Edward
Snowden who revealed the alarming extent of US surveillance
activities in the PRISM and - with the British - TEMPORA
programs.’ As a result, Viviane Reding (2013a), Vice-President
of the European Commission, threatened to derail the TAFTA |
TTIP because her confidence in the negotiating partner (USA)
had been shaken by the Snowden revelations.

1 In 2012 the number of communications surveilled increased by 27%
over the previous year per Glenn Greenwald (2013). The NSA is
cited by the Guardian as saying the British GCHQ _“produces larger
amounts of metadata collection than the NSA”, Ewen MacAskill et al.
(2013).
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Perhaps the trade negotiators will leave data protection regu-
lated as it is currently. Perhaps they will take the issue up
- on the initiative of the Europeans - and look to outstanding
problems. The Congressional Research Service, an influential
US government think tank, has conjectured: “Data privacy
issues also may receive greater scrutiny following the publi-
cation of classified information related to National Security
Agency (NSA) surveillance activity in June 2013" (Akhtar &
Jones 2013, i). That certainly appears likely, although “the
topic raises a host of unbounded, complex, difficult, and con-
tested legal and constitutional issues” (Gellman 2010, 273).
The next section will look at the two foremost outstanding
issue areas of this type: airline records and financial data.

THE INTERNATIONAL TRADE REGIME AS AN EU COM-
PETENCE

International trade policy has the advantage of involving real
law, not just aspirational pronouncements, backed up by
legal recourse to an appeals board and a dispute settlement
mechanism. For any data protection provisions in a trade
agreement to be taken seriously by privacy advocates, great
transparency in how they are worded would be important.
Such transparency is not straightforward during negotia-
tions with a partner for fear of being taken advantage of.
Instead, metaphorically ‘one keeps one’s cards close to one'’s
chest’. The negotiating mandate has to be secret, and can be
revealed only gradually (George 2010, 15). At the same time,
to maintain good relations with civil society is the challenge.?

Long-standing controversies that could be taken up and
renegotiated in TAFTA | TTIP as “21st century issues” (Akhtar
& Jones 2013, 9) involve the Passenger Name Records (PNR)
maintained by airlines and the financial data handled by the
Society for Worldwide Interbank Financial Telecommunica-
tion (SWIFT). Tyson Barker (2013, 3), an analyst writing for
the Bertelsmann Foundation in Washington, however, is pes-
simistic about success in solving these controversies after the
Snowden revelations.

Both of these controversies were addressed by the Safe Har-
bor Agreement in 2000, a self-regulatory commitment by
US companies, which continues in a program of the same
name. However, they have continued to cause debate in
the European Parliament with a plenary vote coming up in

2 'The author has personal experience in this matter, which is documented
at http://www.wsis.ethz.ch/seri.htm and in: Ruddy & Hilty 2007.

3 For more information, consult: export.gov/safeharbor/eu
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autumn 2013. The European Parliament (EP) has recently
acquired new powers and, henceforth, its approval would be
required to ratify any TAFTA | TTIP (Archick, 2013). PNR and
SWIFT (TFTP) are only two of a total of seven agreements that
could be consolidated into one by TAFTA | TTIP according
to Statewatch.4 Negotiations on such a general agreement to
consolidate them have been running since 2010.

TRAVEL DATA, SUCH AS PASSENGER NAME RECORDS
(PNR), MAINTAINED BY AIRLINES AND BIOMETRIC IDS
TO FACILITATE ENTRY TO THE US

In April 2012, a US-EU agreement was approved and adopted
by the European Parliament on the use and transfer of PNR
to the US Department of Homeland Security. Even before
adoption of the agreement, the lack of a recourse for pas-
sengers was criticized by Europe’s Article 29 Working Party,
a body consisting of representatives of the different national
supervisory Data Protection Authorities, which in most cases
cooperates well with the EU Commission.®

The Visa Waiver Program gives priority to those non-US-
persons desiring entry to the US who come from certain
partner countries and have biometric passports. Applicants
are advised to go through the Electronic System for Travel
Authorization (ESTA). There are privacy implications from
both PNR and the Advance Passenger Information System
(APIS), as pointed out by journalist Ryan Singel (2007) and
German Data Protection Supervisor Peter Schaar (2005).
Many European tourists use the Visa Waiver Program each
year, and the biometric data in European passports is a result
of the EU governments complying with US requirements.

FINANCIAL DATA SUCH AS THAT HANDLED BY SWIFT

Financial data may also be covered by TAFTA | TTIP, as
conjectured by analysts Akhtar & Jones (2013, 7). The US gov-
ernment was accessing Europeans’ financial data through the
Society for Worldwide Interbank Financial Telecommunica-
tion (SWIFT), and claimed successes in finding terrorists by
those means. This process, however, was perceived in Europe
to be a violation of EU privacy legislation. The conflict was
resolved in 2010, at least temporarily, when the European
Council concluded with the US an agreement on the pro-
cessing and transfer of financial messaging data from the
European Union to the United States for the purposes of
the Terrorist Finance Tracking Program (TFTP). After the
Snowden revelations it is likely that the TFTP will be up for
reconsideration by the EU. Several parties in the European
Parliament have called for renegotiation.®

4 “There are currently seven EU-US agreements covering justice and
home affairs issues: 1. Europol (exchange of data); 2. Extradition; 3.
Mutual assistance; 4. PNR (passenger name record); 5. SWIFT (all
financial transactions, commercial and personal); 6. Container Security
Initiative (CSI); 7. Eurojust.”, Statewatch 2012.

5 “However, in other cases, the EU Commission proposals have been
severely criticised by the Art. 29 W.P,, notably as regards the Pas-
senger Name Record (PNR) and/or the Safe Harbour issues, when
the political agreement reached by the EU Commission with the US
administration did not correspond with the point of view of the Art. 29
W.P.” (Yves Poullet & Serge Gutwirth 2008, 8).

6 Zorz (2013) and European Parliament (2013).
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REGIMES INVOLVING SURVEILLANCE AND DATA
PROTECTION COMPLEMENTARY TO THE TRANS-
ATLANTIC TRADE AND INVESTMENT PARTNERSHIP
(TAFTAITTIP)

Attempts to reconcile data protection with security have
repeatedly come up against the fact that national secu-
rity is considered quintessential to sovereignty. Sovereign
states reserve national security issues for themselves; this is
referred to as the “national security exception”, which applies
in multilateral trade law (Sofaer et al. 2010, 195). Furthermore,
national security is thought to require clandestine agencies
working in a sphere not subject to public scrutiny. Here one
has to establish clarity on concepts like terrorism and its
relation to cybercrime. Then one can see which government
levels are held to be competent. Since the threat is global in
nature, international cooperation is essential in addressing
it. Likewise, the scope of the current section of this paper
will become progressively more global, starting with regimes
at the EU level (such as data protection) and advancing to
regimes at plurilateral institutions (such as human rights).

In the EU, data protection is a competence shared between
Brussels and the member states. On the EU level there is
a directive dating back to 1995. A new regulation has been
proposed to replace that directive with a new, more directly
applicable regulation; however, even the new regulation leaves
room for member states to manage their respective police and
intelligence services guided only by an updated directive.

Unlike international trade policy, national security is not a
competence of Brussels in the EU, but rather one reserved by
member states for themselves. There will be a new EU group-
ing tasked with harmonizing any actions taken by member
states: “Permanent Representatives of the EU member states
at Coreper [the Committee of Permanent Representatives]
have agreed on July 18 on the remit and composition of the
EU side in the ad hoc working group tasked with discussing
questions of data protection.” (European Council Presidency
2013; Gardner 2013). However currently, as of this writing in
September 2013, the working group still carries in its name
the restrictive descriptor ad hoc.

In the US, national security areas include cybercrime. The
revelations by the NSA whistleblower Edward Snowden show
that surveillance is being intensified ostensibly to combat
terrorism, or perhaps a more mundane threat referred to as
“cybercrime”’ Thus, the US relates cybercrime to national
security. The Obama Administration has issued an Interna-
tional Strategy for Cyberspace, which addresses cybercrime
in the broader context of cyber security (Finklea & Theohary
2012, 23). The elements of US cybercrime policy also include
the following two national strategies:

- A National Strategy for Trusted |dentities in Cyber-
space (NSTIC) is an attempt to establish an identity
ecosystem for better identity management;

7 A distinction is drawn in an official US paper to the effect that “when
investigating a given threat, law enforcement is challenged with tracing
the action to its source and determining whether the actor is a criminal
or whether the actor may be a terrorist or state actor posing a poten-
tially greater national security threat” (Finklea & Theohary 2012, ii.)



-+ A National Strategy to Secure Cyberspace was passed fol-
lowing the terrorist attacks of September 11, 2001 (ibid, 25).

The EU has a new cyber-security strategy pending passage
by the Council. Viviane Reding (2013b) predictably praises the
draft directive, while Member of European Parliament (MEP)
Sophie in 't Veld is critical calling it a mish-mash (in 't Veld
2013; Bendiek 2012), but offering a more balanced appraisal.
Differences between the EU and US approaches have been
characterized by Jeremy Fleming (2013a) as light versus heavy
regulation. Cybersecurity is a global issue that could hit Chi-
nese manufacturers like Huawei with protectionist exclusion
from the EU market, and is affecting trade negotiations with
India (Fleming 2013b).

Before the current emphasis on cybersecurity, it was the
George W. Bush Administration that set out to increase the
surveillance of non-American espionage agencies. Privacy
expert Caspar Bowden points out that the Foreign Intelli-
gence Service Act (FISA) Amendments Act of 2008 (FISAA
2008) was focused on neither national security nor crimi-
nality, but rather on political surveillance. He describes the
FISA-related Foreign Intelligence Surveillance Court (FISC)
and the higher Review court (FISCR) in detail @

Bowden also discovered that EU data on servers in the US is
not protected by the major regimes (e.g., Council of Europe
(CoE), human rights®) in cases involving US national security
or political and/or foreign policy.”

Caspar Bowden and Paul De Hert are two of the authors of
the collection listed under Didier Bigo et al. (2013a). They
propose that the European Parliament and the US Congress
should interact more in the Transatlantic Legislators Dialogue
on situations like the PRISM revelations.

OTHER VENUES FOR SEEKING SOLUTIONS IN PLURI-
LATERAL INSTITUTIONS

- Organisation for Economic Co-operation and Develop-
ment (OECD)
Jennifer Stoddart, Canada’s privacy commissioner, has
stated that the recent update of the voluntary OECD
guidelines for multinational enterprises in 2011 was
relevant in the push towards stronger global data protec-
tion (Stoddart, 2013).

- Council of Europe
The signatory states to the aspirational Cybercrime Con-
vention of the CoE have a committee (T-CY) that meets
yearly." The CoE also has a Convention for the Protec-
tion of Individuals with regard to Automatic Processing
of Personal Data (CoE 108).

8 See video featuring Bowden 2013a, part 2, and Bowden 2013b.

9 Nine major international civil liberties groups pin-pointed Article 12
of the Universal Declaration of Human Rights and Article 17 of the
International Covenant on Civil and Political Rights, Gavin Reilly
(2013).

10 Bowden 2013a, part 2, 12 min.

11 Council of Europe, Cybercrime Convention Committee - see: http://
www.coe.int/TCY
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- ‘Five Eyes’ Agreement
EU member state Germany found itself to be an object
of surveillance through the PRISM program instead of a
subject doing any such surveillance itself. Other states
in the alliance of intelligence operations known as Five
Eyes (FVEY) are subjects. This secret agreement was first
signed in March 1946 by the United Kingdom and the
United States and later extended to encompass the three
Commonwealth realms of Canada, Australia and New
Zealand.®

WAYS THAT DATA PROTECTION MEASURES ARE
ORGANIZED IN THE US

The common basis of US data protection policy is the Fourth
Amendment to the United States Constitution, which com-
prises part of the Bill of Rights. In 1967 the US Supreme Court
held that its protections extend to the privacy of individuals
as well as its original object - i.e., to regulate physical intru-
sion for unreasonable searches and seizures. Most searches
require a warrant; exceptions exist for inter alia foreign intel-
ligence surveillance, the Supreme Court decided in 1972,
subject to certain requirements (EPIC 2010).

Beyond the theoretical framework of the Fourth Amendment,
though, “the US privacy landscape appears wild and unruly”,
even to researchers at the renowned Institute for Interna-
tional Economics in Washington DC (Mann & Orejas 2001,
15ff.). One reason for that is that it developed organically and
differently in multiple sectors; hence it is called sectoral. The
Health Insurance Portability and Accountability Act of 1996
(HIPAA) is a prime example of data protection implemented
in only one field (in this case, health care). At the university
level, scientific research is governed by Institutional Review
Boards (in Europe called ethics committees), which also
impact on patient rights. The privacy policies required of
companies comprise a third example. These measures are

12 Privacy expert Bowden has recently described the FVEY as background
to his presentation on surveillance at data centres (Bowden 2013a).
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separate from each other, not like the more comprehensive
“blanket” legislation in the EU described in the next section
below. The US sectoral approach has its disharmonies: the
privacy aspects of HIPAA are administered by the Office of
Civil Rights (OCRY); hospitals, though, may resent being moni-
tored by non-medical authorities. Banks are regulated by the
Consumer Finance Protection Board, and they dislike the
agency as being biassed toward consumers’ interests and
disrespectful of banks’ integrity (Gellman 2013).

Here are some additional features of the US data protec-
tion landscape:

- FISA dating back to 1978 was the framework for several
developments:

-+ Warrantless wiretapping by NSA was revealed publicly in
late 2005 by the New York Times working with whistle-
blower Thomas Drake (Government Accountability Project
2010). Warrantless wiretapping was said to be then dis-
continued in January 2007 according to a letter from
Attorney-General Alberto Gonzalez to Senator Patrick
Leahy (US Commission on Civil Rights 2010, v).

- The Protect America Act is a controversial amendment to
FISA, which expired in 2007 (James Risen & Eric Lichtblau
2009). The FISA Amendments Act of 2008, known as
FISAA 2008, replaced the Protect America Act. Both gave
Bush-era officials more power, a watershed development
analyzed in the video (Bowden 2013a).

+ American data protection legislation does exist, but it is
sectoral and weak (except for liability issues and the PIAS
done by the Federal Trade Commission (FTC) ; see below).
The US has had an Electronic Communications Privacy Act
since 1986. In 2001 Senator Leahy began an attempt to get
it updated. However these efforts have not garnered much
support. President Barack Obama set up his own Privacy
and Civil Liberties Oversight Board, which has also called
for updating the 30-year-old privacy legislation (Roberts
2013). There has been a consumer privacy bill of rights
since February 2012, but it is based on only voluntary codes
of conduct (EPIC 2013).
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- Privacy Impact Assessment (PIA) is a method to analyze
measures often applied by companies in the light regula-
tion atmosphere of the Anglo-Saxon world. It is described
in detail by David Wright (2011, 89). Security expert Bruce
Schneier summarizes a paper co-authored by a well-
known US privacy legal scholar Daniel J. Solove (Solove &
Hartzog forthcoming) contending that the extensive PIAs
currently carried out by the FTC potentially comprise the
beginnings of a regulation system (Schneier 2013).® This is
an explanation that complements the conventional char-
acterization of US data protection law as “sectoral”. A form
of Anglo-American common law would thus confront Con-
tinental European civil law. Privacy expert Gellman (2013)
dissents from the praise for the FTC. The Americans may
expect privacy to be governed by a commission on trade;
in the EU, though, data protection is seldom associated
with trade policy.

Given the sectoral nature of US legislation described above,
and the additional conflicts between common law and civic
law, it becomes clear that EU legislation takes a very dif-
ferent approach (i.e., a coordinated blanket approach). For
TAFTA | TTIP to bridge these differences would comprise
either a significant hurdle for a trade agreement or a water-
ing-down of European standards.

WAYS THAT DATA PROTECTION MEASURES ARE
ORGANIZED IN THE EU

The EU data protection legislation can be described as com-
prehensive, centralized and “blanket”-like in contrast to the
US patchwork approach. The EU'’s legislation reflects the
Charter of Fundamental Rights of the European Union.

There is a data protection supervisor at the European level,
Peter Hustinx.™ In addition, there is a system of data pro-
tection supervisors in each member state. They meet in the
Article 29 Working Party, named so for its inclusion at that
section in the data protection directive. The latter is cur-
rently undergoing replacement by a more binding regulation,
the General Data Protection Regulation (GDPR), which will
replace all existing national laws on data privacy. The regula-
tion will be complemented by a new directive addressed to
police matters, which remain a member state competence.

The new EU regulation has been subjected to intense lob-
bying by US companies, and - at least until the Snowden
revelations — was bogged down by over 3000 amendment
proposals. Many amendments seek to water-down the draft
legislation, which contains provisions perceived as hin-
drances from a business standpoint (such as the right to
have data about oneself deleted by third-party providers).
This state of affairs can be found documented by an activist
(Schrems 2013) and in detail (American Chamber of Com-

13 “The FTC’s actions certainly seem to be the stirrings of a much more
complete and substantive regime than simply requiring companies to
follow their promises” (Solove & Hartzog - forthcoming, 55); “Through
a gradual process akin to the common law, the FTC has developed
a federal body of privacy law, the closest thing the United States has
to omnibus privacy regulation. Unlike the top-down approach of the
European Union and many countries around the world, the FTC’s
approach has been bottom-up - a series of small steps.” (ibid., 63).

14 Hustinx is retiring. Applications for the post of his successor were due
on 20 September 2013.


https:////en.wikipedia.org//wiki//Protect_Aamerica_Act_of_2007

merce, 2013, in total 89 pages). One piquant detail is that
just before the Snowden revelations, lobbyists had appeared
to be successful in removing a clause that would have pre-
cluded FISA surveillance; now parliamentarians are calling
for its reinsertion of the “Anti-FISA” clause into the draft.™
Lawyers working at Sidley Austin LLP, a US corporate law firm,
doubt whether FISA surveillance would even fall under the
draft regulation, as it comprises a policing measure. (Sidley
Austin 2013). Analyst Evgeny Morozov goes a step further in
his pessimism about using regulation as the solution with-
out addressing the real problem: information consumerism.
He points out that even the strict European regulation is no
match for the commercialized Internet of Things that is com-
ing about rapidly (Morozov 2013). That futuristic evolution
of today’s Internet will mean everyday “things” can perform
surveillance on consumers, delivering their results to private-
sector market “intelligence” firms.

CONCLUSION

There is still much uncertainty about the inclusion of data
protection in the TAFTAITTIP (J. Fleming 2013c).™ This paper
was not intended to speculate about the outcome of ongo-
ing developments, but rather to provide background for a
more accurate assessment of developments as time goes on.

15 Article 42 according to Bowden 2013b, page 291F., referring to the new
DP Regulation draft.

16 See also: “EU officials have stated that data protection will not be cov-
ered by the [TAFTA | TTIP] agreement, but that (transborder) data
flows will. Digital industries have also called for inclusion of personal
data flows into this trade agreement, while privacy advocates maintain
that international rules for such data transfers already exist, and that
the United States should ratify Council of Europe Privacy Convention
108. Meanwhile, there are questions about the adequacy of the EU-US
Safe Harbor and plans to review it” (Public Voice 2013).
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Abstract: A free trade agreement between the United States
and the European Union may seem like a good idea at first
glance, being sold as benefitting consumers by promising
economic growth and higher employment. However, taking a
closer look at the negotiations, it becomes evident that busi-
ness groups and lobbyists have far more say in the talks than
civil society, pushing an agfenda advantageous to the indus-
try while neglecting consumer rights. By abolishing non-tariff
barriers and adjusting regulatory standards, both negotiating
partners are trying to push certain products into each other’s
markets. In this article, US beef that has been treated with
growth hormones will serve as an example that shows what
threats a potential lowering of standards could entail, while
government and corporations work out a deal over the con-
sumers’ heads. Hormone-treated beef is currently banned in
the EU under the Precautionary Principle, however consider-

ing American intentions to rebut this ban, it is questionable
how long the European market will stay free of hormone-beef,
should TAFTA | TTIP become reality.,

A FREE TRADE AGREEMENT - BENEFITING THE CON-
SUMERS?

The negotiations about a free trade agreement between the
US and the EU entered its second round in November 2013,
after the partnership has been debated for over two decades.
The Transatlantic Free Trade Agreement (TAFTA), or what is
now called the Transatlantic Trade and Investment Partner-
ship (TTIP), promises to raise Gross Domestic Product (GDP)
and create millions of jobs on both sides of the Atlantic. A
study conducted by the ifo Institute and the Bertelsmann
Foundation estimates the creation of 1.1 million new jobs and
a rise in per capita GDP of 13.4% in the US. The numbers
for the EU look similarly promising, especially for Baltic and
Southern-European states whose trade will benefit from
lower tariffs (Felbermayr et al. 2013).

These numbers should make consumers rejoice, since a
free trade agreement aims at benefiting the economy and at
creating jobs. However, contrary to what business-friendly
studies have depicted, a free trade agreement could also
entail massive downsides. TAFTA | TTIP will have harsh
effects on nations not included in the free trade zone (for
example, an estimated decrease of per capita income in Can-
ada and Mexico of 9.5% and 7.2% respectively) or negative
effects on developing countries (with Guinea and the Ivory
Coast leading the group of the disadvantaged) if a lowering of
tariffs between the EU and the US exclude them as competi-
tors in the market (ibid. 2013). But, aside from these global
consequences related to tariffs, TAFTA | TTIP also has the
potential to harm consumers inside the free trade zone by
scaling down regulatory standards, thus opening the market
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for products and processes considered questionable by either
one of the negotiating partners.

HARMONIZING STANDARDS

One of the major concerns that have been voiced by civil
society groups and activists in the course of the TAFTA| TTIP
negotiations concerns the “harmonization of standards” to
eradicate those regulatory standards, or non-tariff barriers.
Aside from tariffs that can constrain trade, non-tariff barriers
are regulations and rules that apply to goods - for example,
licensing and control procedures concerning health, food or
environmental matters. Since harmonizing these standards
means creating “an identical regulation or standard[s] across
two jurisdictions”, standards would either be raised by one of
the negotiating partners to meet tighter restrictions or low-
ered by one of them to make the flow of goods easier across
the Atlantic (Schlosser & Bull 2013).

Critical voices on TAFTA| TTIP, such as technology journalist
Glyn Moody, are confident that it will resemble a race to the
bottom concerning regulatory issues, rather than a race to
the top, that is to say, reaching a level of higher mutual stand-
ards. Moody states that a lowering of standards is a likely
scenario for the trade agreement since non-tariff barriers
“are just obstacles to making profits” (Braun 2013). As a mat-
ter of fact, negotiators have so far invited far more business
than civil society groups to the negotiation table, which sug-
gests that corporate interests, and thus profits, play a major
role in the trade agreement (Corporate Europe Observatory
2013). A recent article in the New York Times states that
for both sides to meet a mutual single standard is “worth
hundreds of millions of dollars, if not billions, in savings for
businesses particularly if they can persuade negotiators to
accept less strict rules in the process”, meaning that corpo-
rations are the main beneficiaries of this agreement (Lipton
& Hakim 2013).

THE CASE OF HORMONE-TREATED BEEF

So what kind of potentially harmful regulatory adjustments
are we talking about? A good example is the issue of food
regulation, to be clear, the sanitary and phytosanitary (SPS)
measures, which include hormone-treated meat, geneti-
cally modified organisms (GMOs) and chicken meat that has
been disinfected with chlorine. These are standards that
are accepted in the US, thus allowing those foods to have a
big market share. Hormone-treated beef is a main point of
controversy and it is a good instance of a regulatory issue,
especially since it has been a topic of dispute for several
years. Hormones are used on approximately two-thirds of
all American cattle and on about 90% of the cattle on big
feedlots. According to a study by the US Congressional
Research Service, the percentage of hormone-treated beef
in large US commercial feedlots approaches 100% (Johnson
& Hanrahan 2010).

By looking at the numbers of the US’ agricultural exports to
the EU, one can clearly see the American incentive to *harmo-
nize” the SPS standards and to ship more modified foods to
Europe: according to US Foreign Agricultural Service, US agri-
cultural imports to the EU “have vastly underperformed” with
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a current market share of only seven percent, even though the
EU is the biggest importer of foreign agricultural goods in the
world (USDA Foreign Agricultural Service 2013). This means
that the US has a massive market for the hormone-beef that
they would like to expand to Europe.

The dispute over the ban on hormone-treated beef between
the US and the EU has been going on since 1981 with the EU
banning the import of beef that has been treated with hor-
monal growth promotants. The US reacted to this by imposing
retaliatory tariffs on EU agricultural products such as meat,
Roquefort cheese, and chocolate through a WTO arbitration
case. As a result, the European Parliament banned hormone-
treated beef in the EU. The dispute was only partially settled
in 2013, with a reduction on the retaliatory sanctions imposed
by the US and a raise in the import of hormone-free American
meat to the EU (European Parliament 2012). Even though an
increase in the global trade of hormone-free meat can be
considered a relatively positive development, there are signs
that Americans will still try to push SPS measures into the
trade talks to ensure that meat grown with hormones will
also reach the European market.

In the 2013 Report on SPS Barriers to Trade by the Office of
the United States Trade Representative (USTR), it reads that
the “"USTR is committed to identifying and combating unwar-
ranted SPS barriers to U.S. food and agricultural exports.
USTR's efforts to remove unwarranted foreign SPS barriers
serve the President’s goal of doubling US exports by the end
of 2014 through the National Export Initiative” (Office of the
United States Trade Representative 2013). What exactly does
the US Trade Representative mean by “unwarranted” SPS bar-
riers? The main philosophical point of contention in leveling
regulatory standards between the two trading partners comes
down to what is called the precautionary principle.

APPLYING THE PRECAUTIONARY PRINCIPLE

The precautionary principle applies when in a policy or
action there is a suspected risk to consumers, animals, or
the environment that lacks sufficient scientific evidence to
prove its harm. Until scientific proof of the hazards of the
product has been provided, the precautionary principle justi-
fies the decision to stop the distribution or the withdrawal
from the market of certain products. This principle has been
ratified by the WTO and has been applied by the EU in the
hormone-meat dispute (European Commission, 2000 and
Official Journal of the European Union 2003). In contrast
to that, the US prefers scientific risk assessment over the
precautionary principle as Wiener and Rogers state, where
a mere risk hazard is not enough to stop the production or
distribution of beef treated with growth hormones (Wiener &
Rogers 2002, 9-11). Some analysts attribute this way of think-
ing to a “risky, reckless” American attitude in doing business,
where the precautionary principle is seen as “an antidote to
industrialization, globalization, and Americanization” (ibid.
2002).

What is worrisome concerning the current TAFTA | TTIP
negotiations is the American push toward eliminating the
precautionary principle in the agreement. In a document
leaked from the negotiations on regulatory cooperation,



the US Chamber of Commerce and BusinessEurope' call for
the removal of statutory barriers to cooperation and state that
decisions concerning regulation need to be “evidence based”
(US. Chamber of Commerce and BusinessEurope 2012). Even
though the language of this document is quite cryptic, call-
ing for “evidence based” decisions in regulations can clearly
be seen as a call for a rejection of the precautionary principle
since some threats - as those posed by hormone-beef - lack
sufficient evidence for the US.

In a letter to Michael Froman, formerly US Deputy National
Security Advisor for International Economic Affairs, US agri-
cultural companies and organizations expressed their concern
about the precautionary principle and explicitly asked for an
exclusion of it in the trade agreement, calling European precau-
tion “a pretext for import protectionism under the pretense of
consumer safety” (US Food and Agricultural Producers 2013).
This also shows that US businesses are strongly pushing
towards a lowering of European standards to enter their prod-
ucts in the EU market.

1 BusinessEurope is a lobbying group located in Brussels whose goal is to
promote lasting development of companies in Europe and to strengthen
Europe’s competitiveness. In 2010 they were awarded the “Worst Climate
Lobbying” Award by Corporate Europe Observatory and other organiza-
tions for effectively undermining the EU plans to cut CO? emissions
(http://www.worstlobby.eu/2010).

HEALTH THREATS OF HORMONE-TREATED BEEF

So what are the harmful effects of hormone-treated beef that
Europe fears and that the US casts aside as not scientific? Dur-
ing the meat production process, sex hormones are injected
into the cattle while the animals grow up. These hormones,
among them testosterone, progesterone and estrogen, which
are approved by the US Food and Drug Administration, are
used to promote faster growth (US Food and Drug Administra-
tion 2011). Since farmers are paid for the weight of the animal
they sell for slaughter, having fast growing cattle is a means of
increasing profit due to a shorter period of growth time and
lesser feed costs. The issue regarded as most problematic with
the hormone-treated cattle is that when the meat is consumed,
the sex hormones can create an increase, and thus an imbal-
ance, of human hormone levels. These hormones are believed
to cause premature puberty in girls and also to be carcinogenic,
with an especially high risk of causing breast cancer (Epstein
2008; Bueckert 1999).

In the legislation prohibiting the use of hormones in European
cattle passed in 2003, the European Parliament states that
oestradiol 17 used in American livestock “has to be considered
as a complete carcinogen, as it exerts both tumour-initiating
and tumour-promoting effects and that the data currently avail-
able do not make it possible to give a quantitative estimate of
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the risk” and that “the avoidance of such intake is of absolute
importance to safeguard human health” (European Parlia-
ment 2012). Even though there is still a lack of evidence for
the harms of hormones from meat, the EU recognizes the
risks and applies the precautionary principle here.

This means that there is an urgent need for further studies
to prove the link between hormones in beef and cancer, so
that the US cannot discard the concerns as non-scientific
anymore.? Aside from the threat hormones could pose to
humans, on a larger scale, one has to also keep in mind
that an accelerated growth of cattle is always an indicator
that animal welfare is compromised in favor of maximizing
profits. In addition to that an increase in beef, or any kind of
mass meat production, means an increase in CO? emissions
and therefore a burden on the environment (The Guardian
2007). Discussing this issue further would be beyond the
scope of this article; however, one has to bear in mind that

2 For an interesting case of the cozy relationship between industry
and government on this issue, see how the Canadian public health
department filed a gag order on three scientists who uncovered serious
health risks related to hormones in beef. Health Canada pressed them

the degradation of the environment that results from a free
trade agreement might generate profits for the industry in
the short run, but it will eventually backfire on and negatively
impact consumers.

CONCLUSIONS

Since the TAFTA | TTIP negotiations are nowhere near an
actual trade deal yet and the newest revelations about US
espionage might, hopefully, put another damper on things,
there is still enough time to raise public awareness about
what is at stake should TAFTA | TTIP become reality. It is cru-
cial that there be a public dialogue about issues that concern
consumers and not give business the power to make politics
for them. A harmonization of agricultural standards should
definitely not be included in the agreement since it is unlikely
that the US will raise their standards and that would leave
the EU to lower theirs. Furthermore, the import of hormone-
treated beef should remain banned, not only because of the
threats to consumers and to the environment that cannot yet
be foreseen, but also because it will spur factory-farmed meat
production on a larger scale and thus add to the degradation
of animal welfare and the environment.

not to reveal the information and, as a result, all three scientists were
suspended. http://www.environmentalhealth.ca/summer01blow.html
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