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FCREWDRD

TOTHE READE

The European Union (EU) and the United States of America
(US) b the largest economic markets in the world B have been
ofpcially negotiating the establishment of a common free
trade area (FTA) since July 2013. The Transatlantic Free Trade
Agreement or Transatlantic Trade and Investment Partnership
(TAFTA | TTIP) aims to ease business activities across the Atlan
tic through the elimination of tariffs and the harmonization of
regulatory standards. TAFTA | TTIP is a colossal undertaking
that, if concluded, will establish the largest FTA in history.

TAFTA | TTIP is sold as a panacea: an all-encompassing solu
tion for most of the economic problems that the US and the
EU face nowadays. The ofbcial discourse of the negotiating
partners is that the creation of the FTA will boost growth and
employment on both sides of the Atlantic. By placing the focus
on these vague economic promises, whiehb so fab solely
based on a study from the Centre for Economic Policy Research,
European and US leaders narrow the debate considerably. As
recently leaked documents show, the focus on jobs and growth
is not the central goal of the agreement; it is merely a discursive
strategy that aims to limit criticism and opposition in order to
ensure the successful completion of the TAFTA | TTIP.

Against this background, this publication takes a different
direction from the one chosen by EU and US decision mak
ers to discuss the free trade agreement. Instead of narrowing
the debate, we choose to broaden it. Given the magnitude of
the agreement, an account of the far-reaching social, political,
and economic consequences for EU and US citizens, as well
as for those citizens of third countries, is imperative. To open
the debate to a variety of stakeholders throughout the globe is
therefore critical. The relevance of this direction is even more
pressing for two additional reasons.

Firstly, the negotiations have been taking place mostly behind
closed doors. A large section of civil society has not only been
kept in the dark, but has also had to rely on limited sources of
information. This situation leaves citizens bereft of adequate

tools and concrete data to critically engage their elected ofbcials
on the potential effects of the TAFTA | TTIP. Problematically, this
reinforces the privileges of those that tend to be closer to the



decision making process, such as corporations. However, digih questions the agreement and its relation to third countries,
societies within the EU and the US have rights to informatiavhereas the fourth and Pnal one focuses on specibc policies
and accountability, should be able to publicly discuss and adwnd trade issues included within the TAFTA | TTIP. The reader
cate for and/or against specibc policies, and should be grantsidould note, that unless stated otherwise, the articles represent
the same levels of participation as corporations. the opinions, research, and analyses of the authors, and not
necessarily the view of the institutions they are afpliated to or
Secondly, as whistleblowers leak documents on the-negthose of the cooperating publishers.
tiations to the public, there are increasingly clear and
unambiguous signs that other FTAs, which the transatlanfilhe compilation of articles is published under a Creative
community is negotiating, are in confict with the interests @ommons license to ensure that it is available to as wide a
a number of stakeholders. The Comprehensive Economic arddership as possible. Creative Commons allow for publica
Trade Agreement (CETA), negotiated between Canada andtitves to be freely accessible, both in print and digital versions.
EU, applies contents of the previously proposed and rejectétie emphasis on open science and knowledge is a viewpoint
Anti-Counterfeiting Trade Agreement (ACTA). Furthermonee share among our cooperating institutions: the Berlin Forum
the Trans-Pacibc Partnership (TPP), which the US and thirteenGlobal Politics, the Internet & Society Collaboratory, and the
other Pacibc countries are negotiating, proposes even harsligéobal blog project FutureChallenges.org of the Bertelsmann
and more restrictive intellectual property and copyright proviStiftung. We consider that offering the results of our work to
sions than ACTA and CETA. These precedents, among othiies general public is crucial. This provides civil societies with
call into question the nature of the transatlantic partners® negoformation, invigorates the debate with policy makers, and
tiating mandate and goals. allows our institutions to live up to shared standards of trans
parency and accountability.
To ensure that our publication represents the voices of-a plu
rality of stakeholders as well as different geographical are&ge would like to thank the contributing authors for their
academic disciplines, expert knowledge, and addresses a wielmarkable efforts to further the understanding of critical
range of topics, we decided to open an international call faspects of the agreement and, thereby, broadening the debate
papers. The response was overwhelming P a clear indicatmnthe TAFTA | TTIP.
of the interest of civil society in contributing to the discussion
and gaining a say in the ongoing negotiation process. A closing reminder: as the Colossus that once stood at the port
of Rhodes, the TAFTA | TTIP embodies the image of grandiosity
The 22 articles compiled in our publication examine a wid®the largest trade areaO), wealth (economic growth) and pros
variety of topics that are related to the TAFTA | TTIP: these sjpamity (employment). However, without a proper discussion,
from the quality of food to the fair use of cultural and inteldecision makers in the EU and the US may be deafened by
lectual materials, from the protection of digital consumers anghat ancient Greece called hubris: excessive pride that leads to
their privacy to the costs of medication, and from the effects darrible ruin. Accordingly, this publication broadens the debate
European integration to the impact on the rest of the world. Our order to caution against simplistic optimism and to provide a
goal is to nurture a dialogue between divergent perspectivéghthouse that guides our societies to the ports of what could
in order to show that there are different ways to consider thHee a promising future.
free trade agreement and its consequences. We are certain that
this will allow the reader to obtain a broader view of what thgerlin Forum on Global Politics
agreement may truly entail. Internet &ociety Collaboratory
FutureChallenges.org
The articles are organized into four thematic sections. The brst
section sets the stage and deals with general consideratidBerlin,December 2013
about the agreement. The second one addresses the impact of
the TAFTA | TTIP on civil society and consumers. The third sec
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TAFTA | TTIP: NEW DAWN
FOR ATIANTICISTSSWNSET
FOROLD EURCPE?
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KEYWORDSEUROEAN INTEGRATIONATLANTICISM; TRAIDIVERSION

Abstract: TAFTA TTIP negotiations are taking place in theDISCORDIS EURCPEAN INTEGRATIONHARMFUL TO

context of what could be a new era of free trade. Both the EU!US REIATIONS?

and the US have bolstered their efforts to conclude bilateral

free trade agreements all over the world in the last yeaBince the end of the Cold War, the relationship between the
Simultaneously however, the EU and the US have sometiriésand the US is in a Operiod of fundamental reorientationO
experienced discord, with US-politicians increasingly turnin@yarwick 2008, 520). The US is still the worldOs strongest indi
their attention towards the Asia Pacibc region and Europeavisiual economic, political and military actor, but economically
being seemingly preoccupied with themselves. Atlanticiskés position is challenged by the EU. Also, politically, the EU
have perceived this as a weakening of the transatlantic releould, if it was acting as one, stand up to the US.

tionship, a critique which has sometimes been made with

regards to European integration more generally. To be suEairopean Atlanticists have perceived the USO move for a
a politically stable and economically dynamic Europe hdsans-Pacibc Partnership (TPP) as a weakening of the trans
always been in the interest of US international politics.-Nonatlantic relationship (Frankenberger 2012; Parello-Plesner
theless European integration has sometimes been describ2@13). The same criticism has sometimes been made with
as contrary but not complementary to the ideals of Atlantregards to European integration, which was sometimes
cists. The euro was notably set up as an alternative leadidgscribed as contrary, but not complementary, to the ideals
currency. With TAFTATIP, trade would be diverted from theof Atlanticists. To be sure: a politically stable and ecenomi
intra-European area towards more EU-US trade, thus-weakally dynamic Europe has always been in the interest of US
ening the relative importance of trade within the commoimternational politics. This is why the US supported European
market. We argue that TAF[TATIP is a project which would integration right from its beginning. While some have seen
lead to a relative decline of traditional European integratiothe Marshall Plan as a means of Odollar imperialismO (Mittag,

to the benebt of transatlantic integration. 2012: 65), creating markets for the surplus production of US
industries, the fact that the benebciaries were required by
INTRODJCTION: ANEWERA OF FREERADE the US to cooperate in terms of economic policies in order

to qualify for Marshall funds, also strengthened political ties
TAFTA| TTIP negotiations are taking place in the contexetween Western European states (Mittag 2010, 64ff).
of what could be a new era of free trade. With the multilat
eral Doha Development Round being manifestly stuck, battowever, the following steps of European integration, such
the EU and the US have recently bolstered their efforts & the European Economic Community (EEC), were not
conclude bilateral free trade agreements all over the wontecessarily in favor of transatlantic trade, as they put more
(Dadush 2013). These attempts are currently culminatingifmcentives to intra-European trade than to third country
the project of a Transatlantic Trade and Investment Partndrade. It was nonetheless accepted by the US because they
ship (TTIP). rightly assumed that a political order in (Western) Europe,

which was oriented on political cooperation and cross-bor
This project can be traced back to a series of agreemermtsr trade, was strategically in their interest. It should also be
in the 1990s that lost some impetus in the meantime (Sieoted that since the Maastricht Treaty of 1992 it has always
bert 2013). The idea was reinvigorated when Germany tdmen an explicit aim of European integration not just to tear
over the EU-presidency in 2007. German Chancellor Angelawn economic frontiers within the EU, but also between the
Merkel seized the opportunity to revive the transatlantie proEU and third countries (Abelshauser 2011, 273).
ject by setting up the Transatlantic Economic Council (TEC)
(Techau 2013). Its members are both government agenckesally, the euro was set up as an alternative leading cur
such as the US Chamber of Commerce, and private pressigmecy and somewhat of a counter project to the US dollar
groups, such as Businesseurope and the Bertelsmann FolMF 2006 3ff.). Yet the US dollar continues to dominate
dation. The TEC has been doing the preliminary work for tfiereign exchange markets and remains largely unchallenged
joint High Level Working Group (HLWG), which ultimatelys a Ocurrency for borrowers [who require] foreign currency
laid the foundations for the current negotiations (Europeatnancing® (Goldberg 2&)0,
Commission 2013b, 5; US Department of State, 2013).

In the last two decades the EU has tried to establish itself as
In this essay we argue that the TAFTAIP may turn out to an independent and autonomous global actor. It initiated its
be against the interest of European integration. This is notvn free trade agreements, independently of WTO-nego
because Atlanticism and European integration are necessatitions. Agreements with South Africa, Mexico and South
contradictory, but because the predicted outcomes of thisorea were already concluded, agreements with several Latin
particular project will lessen the importance of intra-Euro American states, Japan, India, and - of course - the US are to
pean trade. However intra-European trade has increasinglgme (European Commission, 2013a). The US is doing the
become the Oraison-dOetred of European integration, whisdmie with Asian states among others (Siebert 2013, 14).
consequently under threat.
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The negotiations would serve Oas a lever for the completion of the EUQs single
between the US and marketO (ibid.) in the spirit of radically deregulated capitalism
Asian states led some (Rodrik 2012, 76, 184ff.).

observers to believe

that the US under Furthermore, Oby using the combined leverage of their
Barack Obama had Opiv consumer marketsO, the US and the EU could Oensure that
otedd away from Europeproducers worldwide continue to gravitate toward their
and towards Asia (Mar joint standardsO, making TAFTAIP a Oglobal regulatory
schall 2013; Kupchan blueprint® or Ogold standard® for future trade deals all over
2013). Indeed, the the world (Bollyky 2013; Dadush 2013; Techau 2013). Hence
Obama administration transatlantic trade would also Otrigger a new wave of [E] bilat

is anxious to Odeepen eral trade agreements by countries trying to avoid exclusionO
its engagement in AsiaO(Dadush 2013). The Bertelsmann study has also suggested
(Kupchan 2013), but it would be wrong to think that the UBat the risk of losing on trade with the TAFTAIP region

does not have any other interests. The OPivot to Asiad inv8ditl motivate third countries to adopt TARTATIP-

has possibly been misinterpreted by oversensitive Atlanticissséandards in order to stay in the competition (Bertelsmann
and pessimistic Europeans who were stuck in a deep EW201329, 40; Siebert 2013, 18).

recession (Marschall 2013). By now, the Obama administra

tion has reassured Europeans that they are a Obrst chdiqadint that has been made very often by authors sympathiz

partner (Joe Biden, in: ibid.; Kupchan 2013). ing with the partnership is that this could possibly be the last
chance. If TAFTIATIP were to be concluded in the years to

WHATOST STAKE FOR ATIANTICISTS? come, the US and the EU might still have enough inBuence
to set Oglobal standardsO (Bollyky 2013), either before other

The EuropeanCommissionOs Promises regions in the world attain too much global importance-(Kup

With regards to the aims of TAHTA IP the European Cem chan 2013; Marschall 2013) or before Atlanticists lose their
mission is fully supporting Atlanticists and the transatlantipolitical inBuence (Varwick 2008, 523; Frankenberger 2012).
project. It claims that the Partnership would be a budgeFhe argument that TAFTITTIP could become a Oblue
neutral measure, favoring economic growth and social gaipsnt® applies even more from a US-perspective, since it is
(European Commission 2013b), provided that the nego actually Opursuing two giant regional dealsO (Dadush 2013)
tiating parties reach a Ocomprehensive agreementO whicthe same time: a partnership with the EU and one with
extends to sensitive areas and includes Oliberalizing trate Pacibc region (TPP). All together TPP and TARTRA

in services and public procurementO (CEPR, 2013, vii). A @svould comprise 60% of world tradeO (Dadush 2013). This
tral argument of the Commission is that TAFTAP would has some resemblance with the former General Agreement
Oraise the welfare of both parties through lower consumen Tariffs and Trade (GATT) Rounds, which used to be led by
prices and higher national incomeO (European Commissthe US. Consequently, TAHTIIP might Ohelp [the US] to
2013b50). Similar suggestions were made in a study of theassert its leadership in economic relationsO (Dadush 2013).
Bertelsmann Foundation, which is a member of the Transat

lantic Economic Council (Bertelsmann 2013, 21). TAFTA ASA THREAT TOEURCPEAN INTEGRATION

Atlanticists Enthusiasm DoesTAFTA | TTIP threatenEuropeanStandards?
In June 2013 many journalists were proud to announde order to probt from liberalization, economies need to be
TAFTA TTIP as a Oturning pointO (Marschall 2013). Supmusnpetitive by neoliberal standards. Therefore currently
edly, the mere perspective of TAFTAIP would bring back Ohypercompetitive Germany® may be OenthusiasticO about the
to life the transatlantic relationship and bring trust and condeal, but this does not necessarily apply to other European
Pdence to Europeans. Indeed, with the Asian economic boeountries, since some of them may have to make far reaching
being a number one topic in the media, some in the Wesbncessions (Dadush 2013). But is it acceptable to give up
may have forgotten that the most important trade bloc iganitary or working condition-standards just to achieve an
the world still is the North Atlantic-bloc. TAHTAIP would idealistic goal (Stiglitz 2013)? Trade representatives who rep
also slow down the relative decline of western political poweesent corporate interests on both sides of the Atlantic Owill
in the world (Kupchan 2013; Marschall 2013). The followiabmost surely push for the lowest common standard, leveling
paragraphs will explain why that would be the case. downward rather than upwardO, warns Joseph Stiglitz (2013).
What one should bear in mind is that regulatory provisions
For some observers TAFTATIP is even more than just are often far from being a Oproblem driverO, as the Com
trade; it is also about geopolitics. Therefore, it should indueeission is insinuating (European Commission 2013, 17). On
political spillover, thus O[re-invigorating] the Western-politihe contrary: take the example of the automotive industry,
cal partnership and civilizationO (Techau 2013) - or at leagtich is not simply regulated by Europeans in order to Odis
what Atlanticists like to see as Western civilization. Thigiminate© US manufacturers, but in order to promote energy
notion of Ocivilizationd applies in particular to the primaceffciency (Stiglitz 2013). The bnancial sector is another exam
deregulated trade, private investments and property righpde, where TAFTI TIP will hinder any attempt to implement
over social rights and state intervention. If, from an Atlantihe regulation necessary to avoid a new crisis, as the planned
cistOs perspective, European integration has sometimes takgreement is pushing for deregulation in Pnancial services
a turn to statism, then a closer trans-Atlantic trade regim@&uropean Commission 2013c, 2).

10



Trade Diversion circumstances countries such as Germany could be led to
Notwithstanding, the most crucial point is that the tradalign their economic policy more with the US than with the
diversion created by TAFTATIP will weaken the relative euro zone. This in turn would constitute a further backlash
importance of intra-European trade. The Bertelsmann Stifor European integration. On the other side of the Atlantic,
tung (2013) has published numbers which, though they d@rade between the US and its partners in the North American
to be used with some reserve, show disconcerting resuligee Trade Agreement (NAFTA) would decline as well (ibid.,
On the plus side, trade between the US and Germany - figtff).
example - could increase by 90% in a Ocomprehensive liber
alizationO scenario (ibid., 14). Trade with the UK could incre2@&CLUSION
by about 60% (ibid., 18). However, this is not pure trade crea
tion, in the sense of additional trade being OcreatedO. Indfetite objectives of TAFTATTIP, as they have been
the study suggests that new trade relations would only conamnounced, were fully implemented, the result would be
into place at the expense of currently existing trade. Foothing less than a transatlantic Omini-single market projectO
example goods from the US would replace EU-imports on ti8iebert 2013, 2). Some economists doubt that TARTA
German market (ibid., 15). Economists call this phenomeram actually have a signibcant positive impact @0id.,
Otrade diversion®. While trade between individual European
countries and the US would increase, trade within the BVith TAFTA TTIP, trade would be diverted from the intra-
would sharply decline just as trade between the EU and maayropean area towards more EU-US trade, which is subjected
third countries (e.g., BRICS and Maghreb) would (ibid., 186)lower regulation. European integration would become less
attractive, this accounting in particular for the member states
As a result, European integration, which heavily relies ¢imat are currently economically strong. These states would
trade relations, would become noticeably weaker. It wouldive fewer interests in preserving the integrity of the EU. In
particularly lose much of its value for the UK. Even for Gex worst case scenario, Germany would end up aligning its
many ties would become weaker, as German trade wow@cbnomic policy more with the US than with the euro zone.
decrease by 23% with its traditional partner France and bjtimately, without strong economic integration, a main rea
30% on average with southern Euro-countries. Under thes®n for the continued existence of the EU vanishes.
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Abstract: Negotiations on a Transatlantic Free Trade Area, estimated that when this agreement is up and runningltbe

also known as the Transatlantic Trade and Investment Part GDP will get a half a per cent boost - which translates into tens
nership (TAFTATTIP) have been ofpcially launched in July of billions of euros every year. g probably theheapest

2013. This TAFTATIP is sold by the European Commission stimulus package that can be imagir(ethphasis added).

with two main arguments and two additional points toreas

sure potential opponents. In the brst category there are thike Otremendous impact® that is mentioned here has been
tremendous positive consequences for jobs and growth thimanslated to the Oaverage European household® that would
are expected from the agreement and that it will set globgdin Oan extra 15450 - as we can all read on the special page
rules for the 21st century. Furthermore, the agreement will detlicated to the TAFTATIP on the Directorate General for
lower safety, environmental and health standards and will ndtade of the European CommissionOs (2013) website.

harm but bring signibcant benebts for the rest of the world.

A critical deconstruction of this rationale shows that theda the following weeks, reservations and even resistance vis-
benebpts could only be achieved if the agreement succeededs the negotiations were growing among some member

in harmonising a large share of divergent EU-US standardsates, members of the European Parliament and civil society.
This, however, is not to be expected based on historical exjphe European Commission tried to assuage these fears, while
rience and statements by the Commission itself. This articétaining its absolute autonomy to negotiate on all issues, as
shows that the alternative regulatory convergence stratefgilows (De Gucht 2013b, 2):

that will be pursued: mutual recognition, might contribute to

more trade, but will not result in global standards. Instead, it Our objectives for the negotiating directives are to have a broad

will lead to deregulation and will have no positive effects on text that gives us the necessary negotiating Rexibilyt [&]

the rest of the world. me be clear: this does not mean that there will be no red-lines
during the negotiationdlo fundamentaEU policy is up for
INTRODICTION being traded away! [Elve add to this the fact that safety, health

The Transatlantic Free Trade Area or Transatlantic Trade andand environmental standards will under no circumstances be

Investment Partnership (TAFHTATIP) that was announced in  lowered, we should have what it takes to convince those who

February 2013 has been proclaimed with great fanfare, espe may still have doubts.

cially on the European side of the Atlantic. To quote from one

of the speeches from Trade Commissioner De Gucht (201Bayet another speech, on the topic of the global impacts of

on the Agreement: the TAFTATTIP, the Commissioner also emphasized that

this agreement will not compromise the European UnionOs

A future deal between the worldOs two most important economjeriority to the multilateral world trading system governed
powers will be a game-chandegether, we will form the larg ~ within the WTO and the eventual conclusion of the Doha
est free trade zone in the woiltis deal will set the standard Development Round (De Gucht 2013c). He also stated that it
- not only for our future bilateral trade and investment but alsowill not lead the EU and the US to benebt bilaterally to the
for the development of global ruliésvill create a tremendous — detriment of the rest of the world, but that it will boost income
impact on jobs and growth on both sides of the Atlénisc.  in every region as well.
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In this article, | will critically review those arguments thaiption estimates a 100% duty elimination, 25% reduction of
are used by - especially - the European Commission to sBITM barriers to goods, 25% reduction of services barriers
this agreement. It will be shown that a more realistic view afid 50% of liberalisation of government procurement. The
the TAFTATTIP negotiations unravels the ultra-optimisticeconomic impact of the different scenarios has subsequently
story that is told by the European Commission. Expectationsen estimated. It includes Ospillover effectsO, relating to the
should be that, besides a few uncontroversial sectors, tfect that some of the NTMs resulting from differences in
EU and US will not succeed in agreeing to common-staneegulations and procedures cannot be altered on a purely
ards and rules, while mutual recognitiwill be the chosen bilateral basis. Most importantly, when regulatory cenver
approach towards regulatory convergence, the core goalgénce is realized by alignment of domestic standards with
this agreement. While this might assure the projected bilainternational standards, this also benebts third countriesO
eral trade gains, it jeopardizes the other proclaimed benekgzporters as they only have to comply with one standard to
of the agreement: global standards, regulatory race-to-th@ccess several markets. This spillover effect has been esti
top, and gains for the rest of the world. These more realistitated to amount to 20%.
expectations are tentatively acknowledged in the important
much-quoted Impact Assessment Report on the TAFTE®, In the conservative comprehensive scenario projected extra
but not the inevitable conclusions that Row from them (ConGross Domestic Product (GDP) growth is 0.27% for the EU.
mission Staff 2013). This increases to 0.48% in the ambitious scenario, and it
is this bgure (rounded up to a half per cent) that is always
WHY MUTUAL RECGGNITIONWILL NOT PROVIDEHE  mentioned in EU speeches and communication on the
PANACEA TAFTA TTIP (ibid.).

It is not the brst time that the US and the EU seek te ov@esides the macro-economic analysis, the assessment also
come regulatory differences. Regulatory cooperation datestimates the sectoral impacts of a projected agreement. It is
back to the 1990s with the 1990 Transatlantic Declaratidnteresting to give the most important conclusions (ibid.): As
and the 1995 New Transatlantic Agehdihe most ambi  a comprehensive agreement has been launched, | will limit
tious attempt was the 1999 Mutual Recognition Agreememhyself to reviewing only the comprehensive options. In case
However, regulatory cooperation until now has been vepf the conservative variant, the sectors in the EU that will see
cumbersome and largely unsuccessful. Based on recent hilse largest increase in output are the processed food (0.3%),
tory, it is wise to be realistic in our expectations on regulatonyotor vehicles (0.24%), other machinery (0.4%), other manu
convergence in the TAFTATIP. | explain the consequencesfactures (0.69%), water transport (0.55%), air transport (0.3%),
of this realistic perspective below. Pnance (0.23%), insurance (0.44%) and construction (0.31%)
sectors. Decreases in output would be suffered by electrical
The intention to pursue a transatlantic trade agreememhachinery (3.74%), other transport equipment (0.17%) and
has been ofpcially conveyed at a Summit in November 2814 metal and metal product sector (0.71%). In an ambitious
between Presidents Obama and Van Rompuy. They setfige trade agreement (FTA), increases in total production in
a High Level Working Group on Jobs and Growth (HLWtE EU are expected in processed food (0.57%), chemicals
led by the European CommissionOs DG Trade and the Ur(ie8i7%), motor vehicles (1.54%), other machinery (0.37%) other
States Trade Representative (USTR), tasked with identifyingnufactures (0.79%), water transport (0.99%), air transport
the right policy to increase trade and investment contribut(0.44%), Pnance (0.42%), insurance (0.83%), business services
ing to job creation, economic growth and competitivenesf).25%), construction (0.53%), personal services (0.26%) and
Its Pnal report concluded that Oa comprehensive agreeméntther services sectors (0.28%). Decline, on the other hand,
which addresses a broad range of bilateral trade and-inve expected for electrical machinery (7.28 %), other transport
ment issues, including regulatory issues, and contributesjuipment (0.08%) and metal and metal product (1.5%) sec
to the development of global rules, would provide the mosbrs.
signibcant mutual benebt of the various options consideredO
(ibid., 5). The impact assessment then looks into detail into some
of these sectors, especially the electrical machinery sector
The preferred comprehensive scenario is divided into &here the greatest losses are projected. It concludes that
conservative and ambitious variant (ibid.). The conserv@the model reveals that regulatory alignment is harmful to
tive variant assumes 98% tariff elimination, 10% reductidl) industry because third countries would also benebt from
of barriers to trade in services, 25% reduction of barriers tioe bilateral liberalisation in light of their comparative advan
cross-border government procurement and a reduction ahgesO (ibid., 41). The report then tries to take away the fears
10% of non-tariff measures (NTM) for goods. The ambitioas$ the sector. In light of the arguments of this article, it is
enlightening to quote the passage in full:

1 Mutual recognition can be de'ned as Ocreating conditions under which
participating parties commit to the principle that if a product or a For modelling purposes, a horizontal spillover has been assumed
service can be sold lawfully in one jurisdiction, it can be sold lawfully
in any other participating jurisdictionO (Nicolasdis, K. & Sha"er, G. ) i ) . o
2005, 264). #is is a di"erent strategy of regulatory convergence than spillover of reduction diTMs itself is up for negotiations,
harmonisation, where diversity is tackled by agreeing to a common rule. depending on the agreed implementation (i.e. bilateral vs. erga

2 #e 1990 Transatlantic Declaration formalized EU-US relations. Five
year later, a framework for the relationship was outlined in the New 3 A spillover of 20% means that a !fth of the cost reduction also yields
Transatlantic Agenda, constituted by four pillars of which one was gains for third countries, while the remaining 80% delivers a purely
devoted to contributing to the liberalization and expansion of world trade. bilateral benelt.

across all sectorisowever, in the reality of negotiations, the
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omnes elimination diTMs).In the view of the different con  Notwithstanding, instead of harmonisation, the strategy for
cepts of international standards between&blend theUs it regulatory convergence that is to be expected is mutual rec
is not expected that the approach followed would necessarilpgnition. This becomes clear from the quoted passages in
involve in any case the acceptance of international standardthe Commission Staff Impact Assessment (IA) and is, as has
or other measures, which are more likely to have some typbeen said, the approach that has been advocated in the 2004
of MFN effect and therefore entail spillover effects to third review of EU regulatory cooperation instruments. Through
countriesinstead, the expected approach to be followed in theenhanced type mutual recognition, the same economic
negotiations with theSwould focus on regulatory coherence benebpts for EU and US companies can be reached. Mutual
and a degree of mutual recognition betweerEtand theUS recognition of substantial standards and testing procedures
standards, particularly in the beld of safety regulation relevargliminate double standards and conformity assessment pro
for electrical and electronic equipment (ibid., 41). ceedings for exporters at both sides of the Atlantic no less
than harmonisation does. And yet, the effect on the other
Here, the Commission staff is downplaying the fear of lossesited benebits is different. First, with mutual recognition, no
in the electrical and electronic equipment sector by acknowtransatlantic standard is established. Unless specibc arrange
edging that the approach that will be followed particularly iments are made that once a product of a third country has
(but hence not limited to) this sector will be mutual recognbeen approved in one of the entities it can be marketed in
tion and not the (more ambitious) harmonisation approacthe other (but based on the quotes above this is not to be
Indeed, this is also what the European Commission has mxpected), for the rest of the world no positive effects arise
forward in its 2004 assessment of EU regulatory cooperaticrto the contrary, they are competitively disadvantaged on
activities: Othe OenhancedO type MRA [E] is the one offberigansatlantic marketplace by the bilateral regulatory lib
the best prospects of implementation and trade facilitatior@alisation between the EU and the US. When a third country
(Commission Staff 2004, 3). brm wants to export to the EU and the US, it will have to
comply with different standards, and as the spillover effect
The reasoning is reiterated for the motor vehicle sector, thoes not occur in this case, also domestically (as well as in
largest benebciary of an ambitious comprehensive agreather third countries) different standards will keep existing.
ment, where it is stated that Oit can reasonably be assurBedond, Opure® mutual recognition tends to lead to a race-to-
that in reality the outcome of negotiations on the NTMs ithe-bottom, since it institutionalizes regulatory competition.
certain sectors would rather result in bilateral than in ergd/ithout minimum requirements, brms probt from the least
omnes recognition of safety standards which are also-of pagconomically costly standard as they have, through the
ticular relevant (sic) for the motor vehicles sector [E in thatutual recognition principle, automatic access to the full
case] the positive effect on output in the car sector couldansatlantic market. Governments at both sides will therefore
eventually be even biggerO (Commission Staff 2013, 43).have an incentive to adopt the least-burdensome standard.

What | want to argue is that there is an incompatibilitioreover, one can even question the feasibility of-com
between the different proclaimed benebts with which thiprehensive mutual recognition of non-tariff measures. The
agreement is sold, to reiterate: tremendous impact on growdimbitious scenario assumes that 25% of all NTMs will be
and jobs; setting the standard for global rules; the upholdeduced. As only half of NTMs are actionable (ibid., 6f.), this
ing and ratcheting up of safety, health and environmentaieans that 50% of all trade barriers that can be affected by
standards; and large economic gains for the rest of the wornshlicy would be effectively reduced. Keeping in mind the
lack of success in earlier attempts at regulatory cooperation
Certainly, at least theoretically, the combination of these gaindistween the EU and the US, this seems a very ambitious (and
possible. However, they can only be achieved by harmonisatfmoebably unrealistic) goal. Of course, if even mutual recogni
of a large share of standards across the Atlantic. This wouldn would not be attainable in all but a limited number of
prst, eliminate the costly diverging standards that force compsectors, also the economic gains for the EU of 0.5% GDP,
nies to set up different production lines to manufacture good%45 per household and hundreds of thousands of jobs, the
that comply with different standards, do away with double tesselling point for the agreement, would collapse. The IA does
ing procedures, and result in advantages of scale, efbciency antijcipate such a more modest agreement. For example, it
consequently, economic growth. Second, one standard coverstgtes:
one third of the global economy and half of global trade would
indeed become a de facto global standard. Companies with a[ljn order to be able to adapt to future evolutions, an ambitious
global marketing strategy would: be compelled to adopt this agreement with regard to regulatory coherence would have to
standard to retain access to the transatlantic market; for rea be of a Oliving natuiR&ulatory obstacles to trade that cannot
sons of efbciency, harmonise their total production with this be eliminated or reduced in a brst phase should continue to be
standard; and, subsequently have strong incentives to lobby discussed under clear time lines following an institutionalised
with their home government to adopt this standard so that the mechanismThis mechanism could also include disciplines on
playing beld would be levelled with domestic Prms on the home strengthened upstream cooperation (ibid., 28).
market. Third, with harmonisation, a principle could be used
in the negotiations to adopt case-by-case the standard (Elddeed, in a number of areas, differences in standards or
US or international) that most efbciently attains the highesbnformity testing between the EU and the US could be
level of protection. Finally, the proclaimed economic gains fancontroversial, simply resulting from different histori
third countries via the spillover effect would be limited unlessal practices. An example is the safety standards for motor
the EU and the US adopt a common standard. vehicles. While it is reasonable to assume that the level of

15



protection in the US and the EU is equivalent, the exatiunication also emphasizes consistently that the FTA would
standards differ as do the procedures for conformity assessot lead to a lowering of safety, environmental and social
ment. The EU requires third-party certibcation (assessmestandards, and that the gains of the agreement would not
by an independent body), while in the US cars can be lage limited to the EU and the US, but that also the rest of the
fully marketed based on a self-declaration of conformitworld would benept to the tune of 1100 billion.

with the standards. In other areas, such as safety of electrical

products or machinery, it is the other way around. In thes¢owever, this ultra-optimistic branding is only possible due
instances, it can be assumed that mutual recognition (atal the upholding of a signibcant degree of Oconstructive
costless conformity assessment procedures as self-declambiguity®, namely on the exact approach that wilkbe fol
ration of conformity) should be feasible, without touchindowed in the negotiations, especially as regards to regulatory
on the respective levels of protection and with signibcaabnvergence. As this article has shown, the combination of
economic benepbts. But for many other sectors, regulatatye four touted benebits is only (theoretically) possible when
philosophies and measures and levels of protection aeelarge share of regulations on both sides of the Atlantic
further apart and divergence on the appropriate level @fre harmonised. However, such vertical transfer of com
protection (or about what constitutes the highest level gietences (leading to transatlantic supranationalism) is not
protection) and the efbcient tool for reaching this might beealistic, as is apparent from previous attempts at regula

irreconcilable. tory cooperation between the EU and the US, as recognized
by the European CommissionOs own evaluation in 2004,
CONCLUSION and as repeatedly acknowledged in the Impact Assessment

Report on the TAFTIATTIP, partly to reassure those sec

This article has critically reviewed the arguments that aters that stand to lose most from (the spillover effects of)
used by the European Commission to promote the negoti¢he agreement. But the mutual recognition approach that is
tions on a TAFTRTTIP. In each and every communicationthe regulatory convergence strategy that can be expected
the enormous impact on growth and jobs, estimated tecannot provide for the four proclaimed advantages of the
contribute to an extra 0.5% of GDP growth, an extra !54greement. While it is as (and arguably more) benebcial for
income per household and hundreds of thousands of jobEU and US brms that are active across the Atlantic and can
as well as the setting of global standards that will ensucensequently boost trade and growth, mutual recognition
the dominance of western standards in the 21st century avéUS and EU standards does not establish global standards,
emphasized. To assuage the fears of opponents within tkends to lead to deregulation, and has only bilateral advan
EU as well as without the transatlantic area, the ofpcial cotages, hence not benebting third countries.
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Abstract: According to a purely macroeconomic perspectivegtween the contracting economies. And due to the increase
a comprehensive free trade agreement between the US afdrade Rows, economic analysis predicts economic growth
EU is benebcial for both parties. Although different moded well as an increase in employment.

calculations arrive at different quantitative conclusions, all

calculations share the assessment that TAFTAP will ECONOMIC CONSEQUENCES BTARIFFS

increase real gross domestic product and employment both

in the US and in EU member counti@sthe other hand, In order to explain the impact of a free trade agreement,
estimates about the economic consequences for the restlef us use a simple graphical example. In this example we
the world are ambiguous. The brst (theoretical) part of tlhiave one good and two countries (domestic country and
paper explains how the reduction of trade barriers is able foreign country). The good is produced and consumed in
increase economic growth and employment with the helgoth countries. Domestic consumers determine the amount
of a simple graphical analysis. The second (empirical) paftthe good they want to buy according to the price of the
presents core bndings of a recent study oMiheich ifo  good. Normally consumers have a low demand for any good
Institute commissioned by the Bertelsmann Stiftung. This pé#rthe price is high and they increase their demand if the price
of the paper also debates the limitations of economic modllls. Domestic companies bx the amount that they want to
calculations. For economists the most important aspect pfoduce and sell according to the price they receive. If the
any free trade agreement is the removal of barriers of tragiice is low, they are only willing to produce a small quantity
Dismantling such barriers reduces the costs of trade activitiethe good, but if the price is rising, suppliers will increase

A
° Demand of home country €0 Supply of home country (@
L
T
Figure 1: Market
equilibrium in case
of an import tariff.
Supply for foreign country in case of an import tariff
m— PRICE = 124
G 2
0 |~ Total Supply of domestic companies Import .
Total Supply of domestic consumers Quantity of the Good (Q)
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Figure 2: Market
equilibrium in
case of abolishing
the import tariff.

Demand of home country fp Supply of home country (@

Price

\ without an import tariff

= PRICE = 10¢

Q° new

Q |~ Total Supply of domestic companies (newi——————————— Import new ———————

Quantity of the Good (Q

Total Supply of domestic consumers (new)

production. Let us denote the amount of goods demandddow let us assume that both countries decide to sign a free
by the consumers withRand the amount of goods supplied trade agreement which abolishes all tariffs. In that case for
with @@. The described relationship between prices, demarelgn companies can sell their products at the original price
and supply can be transferred into a diagram with two axegthout a tariff. Thus they will offer their products at a price
one price-axis (P-axis) and one axis with the quantity of !10. For the graphical analysis this change implies a-down
goods produced and consumed (Q-axis). In this bgure P dueerd shift of the supply curve of foreign companies (see
to the assumptions we made concerning demand and supgure 2). The intersections of this new foreign supply curve
ply behavior B demand curve slopes downward whereas thith domestic demand and supply curves once again indicate
supply curve has an upward slope (see bgure 1). domestic production, domestic demand and the volume of
imported goods. Abolishing the import tariff has four main
Let us assume that the foreign country is a large economacroeconomic effects:
that is able to produce a large amount of the good we are
talking about. To be more concrete, we assume that the fdr. The price domestic consumers have to pay dropped from
eign country is able to provide any amount of the good at a!12 to !10. Hence consumers gain purchasing power
constant price, for example at a price of 110. The demes which they can spend for more units of the good we con
tic country levies a tariff on each single unit of the good sider or for any other good.
imported from abroad in the amount of !2. Thus domestic
consumers have to pay !12 for this good. Since we assur@elhe quantity of this good demanded and consumed by
that foreign companies can produce any quantity of the domestic consumers is growing. This is an improvement of
good demanded by domestic consumers at a constant pricematerial living conditions for domestic consumers.
domestic suppliers cannot claim a price higher than 112. If
the price should be higher than !12, domestic consumer3. If more units of a certain good are consumed, the entire
would only buy foreign products. In other words: the price production of this good has to rise, too. Therefore we
domestic companies can charge is determined by the priceobserve an increase in production activities and thus eco
of the foreign country. nomic growth. And since in many cases a larger production
implies a higher level of employment, we can expect an
If we incorporate these assumptions into bgure 1, the supplyncrease in employment.
curve of foreign companies is represented by a line parallel
to the Q-axis. The intersections between the foreign suppll The import volume increases whereas the amount of goods
curve and the two curves describing domestic supply andproduced by domestic companies is shrinking. Thus B not
domestic demand indicate the amounts of the good sup surprisingly B foreign companies benebt from abolishing
plied by domestic companies and the quantity demandedan import duty whereas domestic suppliers are displaced
by domestic consumers. At a price of 112, all domestie com by suppliers from abroad.
panies offer a total quantity which is represented by the line
0Q®. The quantity of goods bought by domestic consumewsccording to a macroeconomic overall reRection, the disman
is represented by the line 6QDomestic demand is larger tling of an import tariff is an economically benebcial matter:
than domestic supply, but excess demand is covered by th@mestic consumers probt because they can enjoy a larger
goods offered by foreign companies. Hence the imports aaenount of consumer goods at a lower price. Foreign compa
represented by the lineSQP. nies increase their production and thus increase employment.
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Of course, domestic companies have to reduce their producIMITATIONS & ECONOMIC MODELING
tion and thus reduce domestic employment. But if we take
into account that in real economies we do not have just oneny economic model is a simplibed reproduction of the
single good but many different goods, domestic companiegonomic reality. Since economic processes are extremely
will have competitive advantage in the production of othesomplex no model is able to reproduce this reality perfectly.
goods. Hence domestic companies B and domestic woHence economic models are just a rough approximation to
ers b will lose shares on some markets, but they will prabal economic operations. To illustrate some of these {imita
from larger exports to the partner economy of the free trad®ns let us suppose the following example: in 2010 a bottle of
agreement on other markets. wine had a price of 110. During this year consumers bought
1,000 bottles of wine. In 2011 the price rose to !11 and total
One last remark concerning economies which do not particlemand dropped to 900 bottles. In 2012 consumers paid
pate in the free trade agreement: if the contracting countriéd and consumed 1,100 bottles. From these observations
intensify bilateral trade activities, they need less goods ame could conclude that an increase in prices of 1 implies
services from other economies. Hence economies outside thedecline of demand by 100 bottles. Unfortunately this con
bilateral free trade agreement export fewer products to th@usion might be incorrect due to at least two reasons.
members of the agreement. Fewer exports imply a lower level
of production and a lower level of employment. Therefore& First of all our observations might be wrong. Maybe in
free trade agreement decreases production, economic growth2011 companies reported wrong sales numbers and were

and employment in the rest of the world. only able to sell 800 bottles. And in 2012 we might have
ignored 100 bottles so that the real demand amounted to
RELEVANCE & NON!TARIFFBARRIERS 1,200 bottles.

Up to now this paper has considered tariff barriers to tradé. Secondly even if we made correct observations we could
Since tariffs between the US and the EU are already very lowiraw wrong conclusions. Maybe the changes in demand
b on average import duties amount to 3% up to 4%D nonwere not caused by a change in prices but by different rea
tariff barriers are much more important for transatlantic sons. For example in 2011 we noted a reduction of demand
trade. Non-tariff barriers restrict the importation of goods by only 100 bottles because at the same time consum
and services from abroad by other means than importers enjoyed an increase in available income. Without the
duties. Examples are: quality standards, technical require higher income total demand would have been dropped to
ments for imported products, and labeling requirements. All 800 bottles. In 2012 consumers could have changed their
these requirements constitute an obstacle to export-prod tastes. Maybe they preferred beer to wine and thus bought
ucts to another country. just 1,100 bottles. Without this change in tastes consumers
would have demanded 1,200 bottles.
The main economic effect of non-tariff trade barriers is the
implication that these barriers increase costs of productiom both cases we draw an incorrect conclusion: in reality a
for companies that want to export their goods and servicgsice increase of !1 does not imply a reduction in demand
If, for example, technical requirements demand differety 100 bottles but by 200 bottles. Of course economists use
Rashing indicators and anti-shock pads for cars used in tlreuch more elaborate models. For example, they consider
US than for cars driven within the EU, motor industry hasbservations covering many years. Moreover the impact of
to produce different cars for both markets. Producing twmany other variables is considered. Nevertheless the two
kinds of a certain product causes additional costs. Henbasic sources of error B wrong observations and wrong con
in economic analysis we can treat non-tariff trade barrierdusions b are always lurking.
like import duties. Therefore the macroeconomic effects
of abolishing non-tariff trade barriers are equivalent to do further complicate the issue, even if we could accurately
removal of import duties. The only difference refers to theeproduce economic reality, we still have another problem.
aspect of time. If a free trade agreement decides to abolishorder to estimate future economic developments by using
import duties at the beginning of 2014, prices for importedn economic model we have to assume that all economic
goods and services decrease immediately. The removalahtionships and behaviors we observed in the past hold
non-tariff barriers would need more time to be effective. Fdrue in the future. Of course this is by no means guaranteed.
example, if the exportation of a certain European electronithus even if consumers reduced their demand for wine by
product to the US requires a cost-intensive process witk00 bottles if the price rises by !1 during the last 30 years,
many technical tests in the US, the dismantling of this tradeey still might change their future behavior.
barrier is only effective if the European producer designs a
new product. Hence a comprehensive free trade agreemeédiie to observation mistakes, wrong conclusions, and possible
that removes tariff and non-tariff barriers will display its fulthanges in future behavior of economic actors, estimations
effectiveness only after a period of 10 to 20 years. calculated with the help of economic models are always
affected by potential mistakes. Actually such calculations
Now we know the expected macroeconomic effects of diare not forecasts but projections or a conditional statement:
mantling trade barriers in theory. If we want to quantify thé all assumptions turn out to be true we will have the pre
growth and employment consequences we need to makicted results. But if only one single assumption concerning
use of economic models. Unfortunately using such modetse behavior of consumers, companies and governments, and
implies certain notable constraints. the interplay of all these actors and their decisions (including
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the rest of the world) turns out to be incorrect, calculationsf model calculations presented in this article conbrm these
about future economic developments would be inaccurate &general theoretical expectations. They also indicate that
well. Due to the complexity of global economic relationshipsiich an agreement has a negative impact on the economic
misleading assumptions are inevitable. Hence we know ttadgvelopment for the rest of the world. Due to the outlined
the estimated developments of our model calculation wiiimitations of economic models it should be clear that the
not correspond to the real future economic developmentsiumerical results of these calculations are dependent on the
Nevertheless such calculations are valuable because thayderlying assumptions. Hence other calculations arrive at
indicate reasonable spans of economic developments. different conclusions.

EMPARICAL ESTMATIONS & MACROECONMICCON A study provided on behalf of the European Commission in
SEQUENCES BTAFTA| TTIP March 2013, for example, concludes that TAFTA Owould

not be at the expense of the rest of the worldO (Centre for
The following results are taken from a study conducted by tleconomic Policy Research 2013, vii). A comprehensive trans
Munich-based ifo Institute and published by the Bertelsmanatlantic free trade agreement would increase long term GDP
Stiftung in June 2013. The starting point of this analysis isiarthe rest of the world by 0.14%. For the EU the increase is
econometrical estimation of long term trade effects causesipposed to arrive at about 0.5% and the US GDP-is pro
by existing free trade agreements such as the North Americgeted to rise by 0.4% (ibid., 82). Although economic growth
Free Trade Agreement (NAFTA) or the European Single Meffects are smaller than calculated by the Munich ifo Institute,
ket. With the help of these estimates, the study calculates thAFTA TTIP is expected to have economic benebts for the
trade effects of a removal of tariff and non-tariff barriers fodS and the EU according to this study, too.
the contracting countries - the US and all EU members - and
the rest of the world (for methodological details see Bertelén summary, economists share the belief that a compre
mann Stiftung 2013, 5-12). Since import duties concernihgnsive EU-US free trade agreement would have positive
transatlantic trade are already pretty low, | will only deal widffects in terms of economic growth and employment in
the results of a comprehensive agreement which removése contracting countries. Economists might disagree on
import duties and non-tariff trade barriers (ibid., 21-41). the exact magnitude of growth and employment effects, but

| do not know any study that bnds GDP and total employ
If the US and the EU had signed such an agreement 10rtent would decline in the US or the EU. On the other hand,
20 years ago, this agreement would have been in full effexttimates regarding the economic consequences for the rest
in 2010. In that case, in 2010 real gross domestic prodwitthe world are ambiguous. According to the study of the
(GDP) per capita would have been larger in all economiisinstitute, intensibed trade links between the US and the
belonging to this agreement. The US and the United KingddatJ take place at the costs of growth and employment in the
would be major winners with an increase of GDP per capitast of the world. According to the calculations of the Centre
by 13.4% and 9.7% respectively. For Germany the calculatfon&conomic Policy Research, such negative impacts could
estimate an increase of 4.7%. France would be the courttey compensated by a global growth impulse generated by
with the smallest gain of real income (plus 2.7%). Strong&FTA TTIP. From the theoretical point of view both devel
economic growth is accompanied by a larger level of emplogpments are possible. Hence we are unable to decide which
ment. Due to a comprehensive bilateral trade agreement, theenario is more likely. Unfortunately economists will only be
US would have had almost 1,1 million additional jobs. For #i®e to answer this question 10 or 20 years after the actual
United Kingdom, TAFTATIP is supposed to create 400,000 entry into force of TAFTIN TIP.
additional jobs. 180,000 new jobs are projected for Germany,
143]000 for Spaln and 141’000 for Italy .....................................................................

For the rest of the world the intensibcation of trade relatiorREFERENE
between the US and the EU has negative economic effects.
Countries that suffer most are those economies that alreafgrtelsmann Stiftung (2013)Transatlantic Trade and Investment
. rtnership (TTIP): Who Benebts from a Free Trade Deal? Part 1:
have free trade agreements with the US and/or the EU. R@&roeconomic Elects.

the NAFTA members, Canada and Mexico, for example . . . .
Centre for Economic Policy Research (201Reducing Barriers to

TAFTATTIP is supposed to reduce long term GDP per capH@ansatiantic Trade and Investment: An Economic Assessment, London.
by 9.5% and 7.2% respectively. Other big losers are Australia,

those European countries which are not part of the EU, and
all developing economies, especially countries in North and
West Africa. Nevertheless, according to these calculations,
the world as a whole probts from such an agreement: On the
average global real GDP per capita increases by 3.3%.

CONCLUSION
According to macroeconomic theory, abolition of trade bar
riers increases real GDP and employment in all signatory

states. Hence TAFTATIP ought to boost economic growth
and employment on both sides of the Atlantic. The results
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[AFTA | TTIP:NO THANK YQOUI!
THATOSIOT WHAT A
TRANSALANTIC PRINERSHP
MEANS

Alessa Hartmann| German Forum on Environment and Development | hartmann@forumue.d

Abstract: The elimination of tariffs and the harmoniza
tion of standards increases economic power and produg
wealth for all - this is the fallacy the negotiations between t
US and the EU on the OTransatlantic Trade and Invest
PartnershipO (TTIP) also known as Trans-Atlantic Free
Agreement (TAFTA) are based on. But the negotiations w
aim at creating the world«s largest free trade zone pose t
bling risks and side effects. Big companies are massi
inBuencing the negotiations. The interests of consum
and employees fall by the wayside. In Germany a coalitio|
about 30 N®s from the beld of Environment, Developme
Agriculture and Nutrition and Consumer Groups i s clos
following the intransparent negotiations on the TAFTA | T
and demands active participation in the debate on this n
deal. We have developed positions on the relevant issue
the negotiations as Investor-State Dispute Settlement (ISDS),

climate and environmental protection, standards and-regu

lations concerning agriculture, health, consumer, labor amdes are massively inBuencing the negotiations. The interests
human rights, public services, Pnancial sector regulation asconsumers and employees are falling along the wayside.
well as intellectual property. The partnership cannot be-nego

tiated ignoring people«s needs - that is why we want to makkee TAFTA | TTIP promises more growth to business in the

Photo credit: Luke P. Woods (Flickr)

sure the voice of the public will be heard. EU and the US. Political Leaders want more trade and more
market freedom for businesses. In reality, this could very well
INTRODJCTION mean unlabeled genetically modibped (GM) foods and hor

mone-treated meat landing on our plates. We are witnessing

The elimination of tariffs and the harmonization of standthe previously rejected Anti-Counterfeiting Trade Agreement
ards creates more economic power and wealth for all - th{CTA) on copyright coming in through the back door - free
is the fallacy that is the basis for the negotiations betweeatom of expression and data protection will lose out. Only the
the United States (US) and the European Union (EU) on kbwest consumer protection and environmental standards will
OTrans-Atlantic Trade and Investment PartnershipO (TTIP)retsain (Hansen-Kuhn & Suppan 2013). Governments and
known as OTrans-Atlantic Free Trade AgreementO (TAFTAh®&U Commission are going for secret negotiations while
the negotiations that would lead to the world«s largest frexcluding the public and parliaments.
trade zone pose troubling risks and side effects. Big compa
The promises of more growth and wealth are questionable
* #e article is based upon the position paper of the German Civil Soci regarding existing free trade agreements (FTAs). The North

ety Alliance OTTIPunfairHandelbarO (forthcoming: December 2013). American Free Trade Agreement (NAFTA) between the US,

#e paper has been signed and published by 23 organizations in June ; ) .
2013. For more information see: http:/Aww.ttip-unfairhandelbar.de ~ Canada, and Mexico clearly shows that their result is decreas
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ing minimum working standards and lower wages (Publi@AFTA | TTIP would declare existing and planned rules based
Citizen 2013; Seattle to Brussels Network 2013). Existing stad these principles as trade barriers. A particular thorn in the
ies on TAFTA | TTIP predict a Gross Domestic Product (GEi&¢ of US lobby groups is the current slow process of approv
increase of only 0.01%, but in a period of 10 years (Clive 20b8) GM foods in Europe and the requirement to label them,
This is a large discrepancy to the increase of 0.5% promisesiwell as European sustainability standards for biofuels. The
by the EU (European Commission 2013). These euphoric pragther development of the EU Chemicals Directive (REACH)
noses are mainly made by studies Pnanced by the industrisl the EURO standard for car emissions, alongside the EUOs
involved or are carried out by the European Commission itsalfrategy to limit the risks of environmentally hazardous plas
Both have a strong interest in a successfully concluded TAFi@s, are further obstacles to US export interests. In addition, it
| TTIP. Firstly, leading politicians want to establish a ceuntés important that the precautionary principle remains in place
balance to emerging economies such as China. Secondljpranew technologies, such as dangerous gas extraction by way
comprehensive free trade agreement will give a boost to tbé fracking. We need a fair economy that is both climate and
expansion course of European and American corporate groupssource-efbcient on both sides of the Atlantic. The slowest
This is the reason why these calculations are based on an ideattner should not be allowed to set the pace. To achieve this,

scenario, with all non-tariff barriers removed. prohibitions of particularly harmful products and procedures
as well as taxes and duties are required. Obviously, this is not
DEMOCRACY AND TRANSPARENCY consistent with the TAFTA | TTIP free trade logic.

A High Level Working Group on Jobs and Growth (HLWG) Rastect Small andEnvironment-friendly Agriculture: For
prepared the negotiations since 2011. The members of tRisropeOs farmers and consumers, the TAFTA | TTIP carries no
group are representing the interests of companies. 130 rounbisnebts (Hansen-Kuhn & Suppan 2013). In the US, the con
of talks have taken place in advance of the negotiations: El@nption of cloned meat and hormone-treated meat is allowed.
with industries and only 11 with consumer groups (Corporafée same goes for milk produced by doping cows with geneti
Europe Observatory 2013). As the New York Times and othealy modibed growth hormones. Poultry meat is treated with
reported, the industriesO lobbyists have been able to place thkiorine and there is no rigorous and consistent approval pro
agenda in the run-up of the negotiations (Hakim 2013). cess or a labeling requirement for genetically modibed plants.
Genetically modibed salmon is about to be approved (Food
The negotiations are taking place in secret, since not even thed Water Watch 2013). All this would subsequently also be
mandate has been made public. On the ofbcial website of tiowed in Europe. Patenting and liability laws greatly differ in
European Commission (2013), many important documents aigh trading zones. The TAFTA | TTIP would open the doors
missing and only rudimental information is available. A cofor agricultural exports at dumping prices. EuropeOs farmers
nerstone of democracy b transparency B is nulliPed. EU Tradeild be subject to even greater competitive pressure. US
Commissioner Karel de Gucht (2013) is arguing that Oa cegaporters would push their soy and dairy products onto the
level of conbdentiality is needed in the negotiations for the HEU market and undermine our efforts to replace soybean with
to succeed and reach its objectives.O But in ongoing comparaiigenous protein crops (BMELV 2013). Instead of more &grow
WTO-processes the documents are made public and in viewaf perishO logics, we need to protect small and environment-
the NSA scandal it is certainly clear that the American side tiaendly farming.
access to all information on the European negotiating-docu
ments (Knowledge Ecology International 2013). High Consumer and HealttStandards: EuropeOs stricter
standards must be the baseline for all negotiations. In addi
Rather than secret negotiations, a broad public discussiontign, comprehensive labeling must be mandatory - even for
needed to reach a social and environmental negotiating maprocessed products.
date on both sides. This requires comprehensive and timely
information, and a full public disclosure of all negotiation docu_abor and HumarRights: These must be protected by clear
ments. In addition, the Commission must provide an exterraaid enforceable rules that are binding. TAFTA | TTIP is sold
sustainability check by an independent body. Building on the the general public as an engine for job creation. However,
position paper of the German Civil Society Alliance (2013, forexisting free trade agreements such as the NAFTA agreement
coming), this article will now outline a series of positions dmetween the US, Canada and Mexico have had the opposite
various aspects of the TAFTA | TTIP: effect. Trade unions complain about job losses, declining wages,
weakened minimum labor standards, and growing income dis
Legal Protection for People - instead of PrivilegdRights  parities as labor standards are aligned by their respective lower
for Corporations: We do not want US corporations to havdevel (Public Citizen 2013). In the EU, mass unemployment,
rights that go against European environmental and social laygsessure on wages and the expansion of precarious employ
Special legal rights for companies in investor-state arbitratianent are the result of weak social standards in a liberalized
procedures, as promoted by the EU, undermine fundameniadernal market. This is not a model for a transatlantic free trade
principles of the rule of law. area.

Core Principles ofClimate andEnvironmental Protection:  International Solidarity and Cooperationinstead of ever more
The Rio Earth Summit in 1992 agreed on the precautionamgmpetitive pressures. Through the TAFTA | TTIP, both the EU
principle and the polluter pays principle. If products or-techand the US want to ensure their global supremacy. Emerging
nologies pose risks, these need to be proactively avoided.aksl developing countries will lose important market shares
a result of pressure from the US export lobby, however, tf@orporate Europe 2013).
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Safeguard andDevelop Publicservicesinstead of more b control users of culture and information. Science and edu
eralization offensives. Essential public services - e.g., in ttetion are obstructed while more and more works are being
areas of education, health, water, energy or transport - showdohaned or lost forever as their digitization is not permit
not be privatized. They have to be accessible to everybotbd (Deutscher Kulturrat 2013). We need a fair balance of
be of high quality and meet high social and environmentaiterests between creators, users and re-users. In 2012, the
standards. This requires a regulatory leeway at the natio®eCTA agreement was stopped by a wave of public outrage
and local level which the TAFTA | TTIP negotiations threatas the media industry would have been granted extensive
to curtail further. This in return means that more pressure fononopoly rights and control of the Internet. TAFTA | TTIP is
privatization is to be expected (DGB 2013). a new attempt to introduce these monopoly rights.

Protect and Promote théiversity of Cultural Express  CONCLUSION
sionsinstead of more liberalization. UNESCOQOs Convention
on the Protection and Promotion of the Diversity of Culturalhe people in Europe, the US, and the rest of the world do not
Expressions (2005) secures bIm, theater, orchestra and otheed a large, de-regulated transatlantic market. The TAFTA |
cultural programs as well as local public broadcasting pr@ TIP does not provide answers to many important questions:
grams. The TAFTA | TTIP negotiations will put this creatitlow do we want to live? What is a Ogood life®, without the
space up for grabs (Deutscher Kulturrat 2013). exploitation of people, animals and the environment? How
can we work within the planetOs natural limits and guarantee
FinancialSector Regulation and &Reduction of Economic  good, fairly paid work? How can we achieve food sovereignty
Imbalancesnstead of more deregulation and free trade. Théor everyone?
liberalization of Pnancial markets and economic imbalances
within the EU as a result of wage competition are a maj@fe are currently in the middle of an environmental, social
cause of EuropeOs economic crisis (Seattle to Brussels Betl economic crisis. We need more democracy, social justice,
work 2013). With TAFTA | TTIP bPnancial services are tochmate protection and Pnancial market regulation. We need
further liberalized. The political power of the Pnancial indusnore economic solidarity, protection of smallholders, and an
try would be strengthened, but wages and tax dumping areonomy and agriculture orientated towards the common
thus, decreasing public revenues would be the result. good. We need more effective consumer and data protec
tion as well as protection against the Pnancial interests of
Innovation,Education and Freedom dhformation instead international corporations.
of more exclusive rights to corporationsO &intellectual prop
ertyO. Protected aintellectual propertyO is found in m&rge trade and investor protection strategies dating from the
sectors - technology, pharmaceuticals, agricultural seed¥)th century are not a solution to our current challenges. A
movies and music. Under the pretext of protecting invertransatlantic partnership that deals with the urgent socio-
tors, we bnd that big publishing houses, recording labels aedological transformation required from the 21st century
entertainment media companies are increasingly trying toust look very differently.
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Abstract: While the ofbcial TAFTA | TTIP negotiations haWeTA negotiations in general as well as the ways of lobbying by
started relatively quietly, a comprehensive agreement like ingerest groups will be illustrated. The second section shows
TAFTA | TTIP has a potential for deep conficts of interietv public protests in former FTA negotiations with the US
which may provoke public protests and prevent the conclarose, changed over time, and affected the trade talks. In the
sion of the negotiations. In particular, trade negotiations witlst section, the lessons learned from former FTA negotiations
the US are often accompanied by massive public protestdl be translated to the current TAFTA | TTIP negotiations.
in the partner countries. In this paper, the effects of public

protests on trade negotiations with the US will be discuss&tiE STRUCTURE @& FTA NEGOTIATIONS

by analyzing former trade negotiations. In the prst section,

the structure and process of trade negotiations in gener#hen looking at trade negotiations, the two-level game by
and the options of lobbying will be illustrated. In the secoRlutnam (1988) is a useful metaphor. According to the two-
section, it will be analyzed how public protests in former tratierel game, domestic actors pressure and lobby at the national
talks with the US affected these negotiations. The analyteyel for a favorable policy which could be achieved in the
shows that public protests can increase the intensity of sociaternational treaty. At the international level, the national
conRicts and Pnally lead to a breakdown of negotiations. overnment tries to satisfy these domestic pressures in the
prevent social conf3icts, public protests and a possible brealegotiations with the foreign government. Both games are
down of negotiations, a broader civic participation could biaterconnected; therefore, the executive is in an advanta
one possible solution. In the last section, the lessons learmbus bargaining position because it is the only actor that is
from former FTA negotiations will be translated to the curreptaying at both levels. In addition, international negotiations
TAFTA | TTIP negotiations. Thus, a broader civic participaticem also be divided in two temporal processes. Before the
would increase the legitimacy of the TAFTA | TTIP in puldigning of an international agreement, the main negotiation

and the likelihood of a successful conclusion. process is between the executives at the international level
S0 as to reach an agreement. After signing an agreement, the
INTRODJCTION domestic actors will negotiate over the approval at the fol

lowing ratibcation process. However, this classibcation should
While the ofbcial TAFTA | TTIP negotiations between tmet be taken too strictly. During the international negotiation
US and the EU have started relatively quietly, some megdracess, the executive is already talking with domestic actors
attention on audio-visual provisions and genetically modibedespecially the legislature - to ensure the later approval of an
foods had already shown that the TAFTA | TTIP negotiatioagreement. Furthermore, it is not uncommon that the-legis
have a potential for deep conBicts of interest. In addition tature amends an agreement during the ratibcation process,
market access, a comprehensive free trade agreement (Ffbh)which reason renegotiations are necessary at the inter
like the TAFTA | TTIP includes many issues, such as pulational level.
lic procurement or intellectual property rights (IPRs), which
would require far-reaching reforms in different domestidn FTA negotiations, the main progress at international level
policy areas. Because of that, the negotiated issues of ikeachieved during the negotiation rounds. In these rounds,
TAFTA | TTIP can create deep social conRicts at the dometiie negotiation teams of both sides meet mostly for a week,
as well as international level. In particular, the FTA negotialternately in a city of the other negotiating partner. The
tions with the US are often accompanied by massive pubtiegotiation teams are composed of different groups for the
protests in the FTA negotiating partner that can increase timeain topics: e.g., market access, investment, IPRs, et cetera.
intensity of social conRicts. These conflicts can bnally ledthile the direct negotiations between the state actors are
to the breakdown of negotiations, which was the case of tisecret, there are also constant talks with national stakehold
failed ratibcation of the Anti-Counterfeiting Trade Agreeers during these rounds in the so-called Oside roomsO. These
ment (ACTA). side rooms, however, are mostly dominated by business (e.g.

see Janusch 2013).
In this paper, the effects of public protests on FTA nego
tiations with the US will be discussed by analyzing form&efore the brst ofpcial negotiation round, in most cases the
negotiations. In the brst section, the structure and processtodding partners would have already held pre-negotiations
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in order to check if an FTA is actually possible. Quite oftgmotests in the partner country were the cases of Ecuador,
the trade talks get cancelled before they even begin. Fbnailand, and South Korea.
example, the US never started ofpcial FTA negotiations with
Switzerland, Taiwan, or other countries - even though thewfter the regional negotiations between the US and the
were a lot of consultations in these directions (e.g. Insideuntries of the Andean community broke down, the US
U.S. China Trade 2006a & 2006b). However, the EU and f@ministration began bilateral FTA talks with Colombia,
US have gone through this prst hurdle. Once the negotiBcuador and Peru. However, before the US and Ecuador
tions have ofpcially started, a successful conclusion is reten started the bilateral FTA negotiations in 2006, nation
guaranteed. A lot of FTA negotiations with the US failed faide protests arose in Ecuador because of an investment
different reasons. dispute with the US energy company Occidental Petroleum
Corporation (Oxy). These massive demonstrations Rashed
Besides the pre-negotiations, the brst negotiation roundsver quickly to protests against the FTA, too. The massive
serve often just for the exchange of information that allowgrotests threatened to destabilize the whole country. After the
the respective teams to get more familiar with the bargainirigcuadorian government had canceled the investment treaty
position of the other side. The more the trade talks proceedijth Oxy, as a reaction the US administration suspended the
the more the main conBicts of interest become apparerftTA negotiations. Later in 2006, the election of Rafael Correa
However, if the negotiation leaders have known right froms the new Ecuadorian President excluded a reopening of the
the beginning that a topic could become a controversial isSUETA negotiations in the end (Janusch 2013).
it will be held back and tabled more likely towards the end
of the international negotiation process. This strategy coula Thailand, the FTA with the US was a controversial issue
hinder the negotiations; should they fail after all, the negotianainly because of IPRs for pharmaceutical products. On the
tion leaders would have already invested too much politicerst day of negotiations, there were already small protests
capital. While most topics get solved directly in the differemigainst the FTA. These protests grew up over time. In 2006,
negotiation groups at a lower level, the more conf3ictual d@he protesters against the FTA joined the massive demenstra
issue becomes, the more likely it will be negotiated at a hight@ns against Prime Minister Thaksin Shinawatra because of
level. In the US, conBictive issues are often negotiated by thie authoritarianism and corruption. Later, the Thai military
Deputy Trade Representatives and sometimes even the d&rthrew the government of Prime Minister Shinawatra in
Trade Representative (USTR). In rare cases, even the P&egitember 2006. As a reaction to the coup, the US suspended
dent becomes involved in the negotiations (Janusch 201iBle FTA negotiations, in addition to several cooperation
For example, in the case of the FTA negotiations betweagreements and Pnancial support. In both cases, Ecuador
the US and Australia, President George W. Bush and Priamel Thailand, the protests were one building block which
Minister John W. Howard made a telephone call to solve tleel bnally to a breakdown of the FTA negotiations (ibid.).
most difPcult issue which was the market access for Austral

ian sugar (Krever 2006). In the case of South Korea, every negotiation round attracted
a lot of media attention in the country. During the interna
PUBLIC PROTESTSURING FTA NEGOTIATIONS tional negotiations and the domestic ratibcation process,

there were massive protests organized by coalitions of non-
Beyond the formal negotiation framework, public protestgovernmental organizations (NGOs) and trade unions. These
can arise and affect the negotiation process at the national potests were not only accompanied by violence between the
well as international level. Public protests can tie the hangsotesters and the police on the streets, but also between
of the national government in negotiations, in particular, the ruling party and the opposition in parliament. Despite
the protests come from their own constituency. Furthermor¢hese social conf3icts, at the end, the FTA between the US
public protests can increase the intensity of social conRictgsxd South Korea was ratibed four and a half years after its
that can eventually cause the breakdown of negotiationsigning, although this delay was caused primarily by changes
Because the more the negotiations proceed, the more liked§ government in Washington. In all these cases, it should be
controversial issues will be negotiated, it can be assumpdinted out explicitly that the protests were only partially a
that public protests are likely to increase over time. In addieaction to trade liberalization in general, but more likely a
tion, it can be expected that public protests arise more likelgsponse to negotiations with the US in particular. For-exam
during the ratibcation process. The reason is that the-oppple, at the same time that South Korea was negotiating with
nents of an FTA know that the executive is unlikely to candble United States, it also had FTA talks with the EU. However,
an already started negotiation because it would cause a hutpe FTA negotiation with the EU did not provoke any bigger
loss of reputation for future negotiations and attest incomprotests in South Korea (ibid.).
petence of the executive. The legislature, however, does not
have to fear a loss of reputation because it did not initiaté further example of possible effects of public protests is the
the negotiations. ratibcation process of ACTA. After the signing of ACTA by

the EU and most European countries in January 2012, large
While former FTA negotiations of the EU did not receive @rotests occurred in several cities all over the continent.
lot of attention in the public, a look at the trade policy of th&hereupon, Poland and other countries regretted the sign
US reveals a different picture. Although FTA negotiatiosy, whereas countries like Germany, which had not signed
did not lead to public protests in the US itself, they are quitee agreement until then, refused to do so (FAZ.net 2012b).
often accompanied by massive public protests in the parThe European Parliament ofpcially rejected ACTA on July 4,
ner country. The FTA negotiations which caused the biggezd12, by 478 votes to 39, with 165 abstentions (European
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Parliament 2012; FAZ.net 2012a). The ratibcation procesalsb helpful for preventing social conRicts if the negotiators
ACTA has shown that massive protests cannot only arise miake all recent negotiation results public after every-nego
short notice due to the social media, such as social networtation round to create a public discourse over the future
and blogs, but also may lead to the rejection of an alreaalgreement.
signed agreement.

While opening the institutional framework for participation
LESSONSEARNEDFROM FORVMER HA NEGOTIA! is important, the negotiators of the executive and the-mem
TIONS bers of the legislature could also prevent domestic social

conBicts by promoting actively a broad participation and ini
Former FTA negotiations that involved the US have showiating public discussions over the agreement. Like EImer E.
that massive public protests against an FTA can occur duriSghattschneider (1935, 293) already recognized related to US
the trade talks. The protests can create deep social conRigtagde policy: OTo manage pressures is to govern; to let pres
tie the hands of the government or even lead to a changares run wild is to abdicate.O In this sense, the negotiator
of government which could bnally end with the breakdowand the members of parliament should not only be the target
of negotiations. To prevent massive protests and defusé lobbying by interest groups, they also have the respon
social conf3icts, a broader participation and inclusion of ciwibility to manage different interests in order to achieve a
society could be a possible solution. However, this does rimlanced policy. To reach this task, the negotiators could
necessarily mean that the negotiations between the sta#so revert to procedures of deliberative democracy and civic
actors have to be open to the public in every aspect. The rqarticipation: for example, such as citizen juries, deliberative
son is that secret or (partially) closed negotiations betwegolls, round tables or world cafZs (see Kersting 2008).
the state actors can increase the chance of successfut agree
ments as decision makers are B to a certain extent b fr@&sstause to negotiate a comprehensive FTA like the TAFTA |
from public concerns, which again may limit their room t@TIP takes several years, during which a lot of elections can
maneuver. Thus, the result of overall public negotiatiortse expected, a broad civic participation increases the like
could be a breakdown of negotiations even if both sidd#&ood of approval of a signed agreement despite possible
would probt from an agreement (Levento"lu & Tarar 2005¢hanges of government. A transparent and broad patticipa

tion can also lead to a better understanding between the
Because of that, from a perspective of increasing the likehiegotiators of the domestic concerns of the other side, and
hood of an agreement, the negotiations between the statehereby - prevent social conRicts at the international level.
actors should be secret, but at the same time, the negotiatétegardless of whether the TAFTA | TTIP is desirable or not,
should consult different interests of the civil society beforegivic participation increases the legitimacy of an agreement
during and after every negotiation round. While secret-negat national level and leads to better mutual understanding
tiations between the state actors assure a sufbcient room far the international level. Thus, civic participation lowers
bargaining to achieve an agreement, an open consultatitime risk of a breakdown of negotiations. This is important
and inclusion of civil society lowers the intensity of possibleecause a breakdown of the TAFTA | TTIP negotiations could
social conRicts which could hinder cooperation. Thus, theave consequences not only for the trade relations between
side rooms have to be more open for different interests ¢fie EU and the US, but could also strain the political and
the society to lose their pro-business bias. Furthermore, it$&curity affairs of transatlantic relations.
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Abstract: With negotiations on the Transatlantic FreeEqually, US consumers worry that the EU could target the
Trade Area | Transatlantic Trade and Investment Partnddodd-Frank Act B which created the Consumer Financial
ship (TAFTA | TTIP), the United States and European Uriootection Bureau and the Volcker Rule limiting banks from
are pursuing the objective of removing obstacles to tradevesting consumer deposits in the stock market (BEUC et
and fostering economic growth with regulatory coherenceal. 2013). Standards have been acquired as a consequence of
However, consumer protection cannot be measured in nuriengthy democratic processes and struggles by civil society to
bers and is not a commodity to be traded. Consumers mmprove consumer rights in the EU and the US for more than
both sides of the Atlantic risk losses of existing protecti®é years (The journal of Consumer Affairs 2012). Therefore
measures. The negotiation process has been characteriset reasonable to think that EU and US legislation will only
by a lack of transparency and the lack of inclusion of ciiecome better for consumers in the future: OTTIP could be
society to contribute and ensure an outcome which benekaa opportunity for the US and the EU to increase welfare
all parties. There is a real risk that longstanding and-absand well-being by raising standards that protect citizens and
lutely necessary safeguards will be declared trade obstackgvance their established rightsO (BEUC et al. 2013).

and consequently lowered. Core consumer policy areas in

the negotiations concern food production and agriculturedowever, the TAFTA | TTIP negotiations may result in the
data protection, intellectual property rights, Pnancial servicegposite. Consumer groups are concerned that the agree
medical devices, environmental and chemicals regulation.nent would roll back important regulations. This is primarily
these areas, the US and the EU apply very different standadrdsause with tariffs on transatlantic trade at historic lows, the
as their regulatory approaches, while governmental objectivigsnt negotiators will seek to remove Oregulatory issues and

are often contradictory. non-tariff trade barriersO with the focus being on protection
and labelling rules, safety and regulatory standards in order
INTRODJCTION to achieve regulatory convergence. This concerns a range of

economic sectors at both national and international levels
Both the US and the EU have a legislative framework witkwhich will affect all aspects of citizensO daily lives.
reasonably high level of consumer protection and sephis
ticated legal systems. However, these current legislatiVee EU and US are each otherOs most important trading
frameworks often differ considerably in terms of approachartners and with the negotiations on TAFTA | TTIP they are
and underlying values. striving to become the worldOs biggest trading area bloc. Five

years after the collapse of the Lehman Brothers investment
While in Europe consumers often seem to serve as Oguibeak, both remain in a critical economic, bnancial and social
pigsO for medical devices, the US imposes much stricmdition. The goals of a new free trade area are driven by
safety requirements and a strong pre- and post-marketingpe fundamental hope for more jobs and growth (Centre for
surveillance system. On data protection, there is no statutdegonomic Policy Research 2013) and thus both parties are
recognition of privacy in the US, contrary to the EUOs-stipldaen to connect their markets by promoting a far-reaching
tion of it as a fundamental right. agreement.

When it comes to food products, the US uses geneticaByt will positive forecasts be met and would consumers ben

modibed products, the labelling standards of which mamypt? What role will consumer protection play as the EU and
European stakeholders fear will be lifted after negotiationklS strive for growth and jobs?
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CONSUMERPROTECTIOMSAN ESSENAL to shape EU legislation (The Greens / EFA 2013, ETUC 2013).

COMPONENTFOR SSTAINABLEGROWTH IN THE This would go far beyond current consultative processes and

TAFTA | TTIP Ocould also limit the scope of future-decision-making® (BEUC
2013).

OConsumer expenditure accounts for 56% of EU GDP and is
therefore essential to meeting the Europe 2020 objectiveAccording to published protocols, industry lobbyists see
of smart, inclusive and sustainable growthO (European CAfAFTA | TTIP as an opportunity to renew EuropeOs regulatory
mission 2012, 2013c). OAs a lesson learned from the econéraimework B many of their proposals have been positively
devastation created by the reckless conduct of Pnancial instivaluated by the Commission (The Greens / EFA 2013).
tutions, US and EU policymakers are bnally recognising tihere are also concerns that the scale of TAFTA | TTIP means
consumer protection as a Ovital ingredientO for sustaingideit is likely to become the benchmark, not only for any
growth must be a central component of regulationO (TA@Mure domestic regulations (in the EU and the US), but also
2013b). Viviane Reding, European Commission Vice-Présir the future agreements between the EU and the US and
dent and the EUOs Justice Commissioner states: OGrowth thitepartiesO (BEUC et al. 2013). In addition, the European
European Union needs both competitive supply and stror@ommission is currently undergoing a Oregulatory btness
demand. Consumers, therefore, must be as much centre stagel performanceO (REFIT) check to review its Oentire stock
of EU policies as businesses. We need conbdent consumef£U legislationO. This represents a supplementary risk of
to drive forward the European economy.O undermining or ridding of consumer standards and principles
such as the precautionary approach in a legal way (European
However, the current negotiation process does not reReCommission 2012/13).
EuropeOs objectives. It lacks democratic transparency and the
possibility for consumer organisations, civil society and the addition, the proposition of an Investor State Dispute Set
democratically elected members of the European Parliametement (ISDS) arbitration procedure would be an attack on
to engage. In addition, the European Commission has eveational judicial systems by allowing companies to litigate
asked the Member States to communicate the agreementagainst Member States outside the court system and demand
a partially positive and benebcial manner to their citizermmpensation for alleged threats to their property rights
(CEO 2013c) or investment gain limitations due to consumer, health or
environmental protection policies or because of social and
The CommissionOs plan to establish an Oadvisory groupOg@onidmic policies (Forum Umwelt & Entwicklung 2013 et al.;
industry: civil society: standardisation organisation) to pr@ECD 2012; Public Citizen 2013; Euractiv 2013).
mote transparency and participation in the process is still
questionable as to its representative nature and as to wha@herefore, the overall goals raise serious concerns as to the
and how the outcome will feed into the process. Howevemplications of TAFTA | TTIP on European law making. It also
one thing is certain B it comes much too late in the procesaises doubts about the ambition to improve consumer and
The negotiations have in fact been led since the brst round encietal wealth on both sides of the Atlantic as in the EUOs
8 July, 2013 (and beforehand among the High-Level Forwstgted OEurope 20200 objectives.
by non-elected EU representatives from the European Com
mission Directorate-General for Trade and are mainly kefitseems instead that the economic well-being and interests

secret (CEO 2013ab). of the respective governments, investors and corporations
are at the forefront. OAn unbalanced trade agreement would
THE REGULATORY IMPLICATIONS & TAFTA |TTIP thus boost trade at the expense of society at large. This

would be the wrong approach to address current Pnancial,
As announced by the European Trade Commissioner Kaegonomic, social and climate crisesO (BEUC et al. 2013). OEU
de Gucht, the goal of negotiations is to enhance Ogrowth amai US consumer groups are therefore concerned that one
jobsO. The aim is to establish a transatlantic single mankiéal ingredient for sustainable economic growth - consumer
based on harmonisation and Omutual recognitionO in whibtection - will not just be overlooked but actively uader
products and services can be sold freely on both sidesmined in this free trade deal (TACD 2013ba).
the Atlantic without further review and approval (European
Commission 2008/13,a; USTR 2013; BMWi 2013). An addDODAND AGRIGJLTURAL CONSJMER POLIE IN
tional objective is to create the CommissionOs TransatlafiFTA | TTIP
Regulatory Council to Oguide and monitor the implementa
tion of regulatory commitments and to tackle new regulator@ne of the most sensitive issues is the regulation of food
challenges in the futureO. It will have the right to commessdfety, agricultural, and animal products. Food legislation
on revisions of legislation, thereby giving the US the aventrameworks in the EU and US often differ considerably in
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terms of hygiene and control systems, labelling standardson 2012). New, innovative goods imported from the US
underlying cultural, ecological and ethical values. might be criticised because they do not always bt-Euro
pean standards or consumer values, in particular when it
For example, the US utilises Ostrict performance standacdses to ethical and ecological aspects (TACD 2013c). One
for potentially deadly pathogens in the food supply, suatxample of many trade battles between the EU and the US
as Listeria monocytogenes and pathogenic strains of E.colincern the precautionary principle or the Orisk approachO
Similarly, European consumers enjoy labelling of genefiinstitute for Agricultural and Trade Policy 2013). In the US,
cally modibed foods and ingredients, but no similar labellifigr instance, hormone-treated beef and genetically modi
scheme exists in the USO (TACD 2013c). bed foodstuff can be sold, something European consumers
completely refuse: OThe majority of European consumers
Issues include the EU bans on genetically modibed (Géyard gene technology with scepticismO (European Com
foods, EU raw milk cheese, hormone-treated beef, antimicrmission 2005). Chlorinated chicken, hormone-treated beef
bial resistance, chlorine-washed poultry and food productsnd Oclone-meatO are also seen as undesirable for imports
from cloned animals. While the EU lifted the ban for lactiMinistry of Agriculture, Food and Consumer Protection of
acid before the negotiations, the US followed with liftingower Saxony 2013). Research in the UK, for example, has
the ban on EU beef in advance of the second round of traftaund that only 37% of people would be happy to buy chlo
talks. The brst example shows how consumer standards eree-washed chicken even if it meant they were less likely
aggregated in TAFTA | TTIP. Regulations have been in plecsuffer from food poisoning. 82% thought that if treat
for years to protect consumers, but basic principles of protements were used, they should be labelled. Only 14% said
tion are at risk (Glyn Moody 2013; Sierra Club 2013; US Famy would be likely to buy chicken treated with chlorine
and agricultural producers, processors and exporters 2018ased washes and only 21% in the case of washes or sprays
which use mild acid (TACD 2013c) Chemical treatments,
Despite their different systems, EU and US consumer orgasiich as lactic acid or chlorine-based treatments Ohave
sations share similar approaches when it comes to the riskeen banned by the EU in preference of a greater focus on
and opportunities for consumerOs health and wellbeing in tbentrols to minimise contamination at each stage of the
framework of the negotiations (TACD 2013c). production process - the so called Ofarm to fork approachO
(TACD 2013c).
SAFEEGUARDING THEPREQ\UTIONARY PRINCPLE
AND CONSMER EOICE In response, cross-cutting issues during negotiations
include the preserving of the precautionary principle,
According to the European Commissioner for Consumer Pravhich is explicitly recognised in the EU General Food
tection, Neven Mimica (TACD conference, 29 October 2013w Regulation (EC Regulation 178/2002) and goes to the
and recent model calculations (e.qg. ifo-Institute 2013; Centreart of many EU-US trade disputes on food issues. OFood
for Economic Policy Research 2013; Bertelsmann Stiftuisgues have arisen where there is a potential risk to health,
2013), consumers would benebt from more product divershyt there remains scientibc uncertainty. In these cases,
and lower prices due to increased competition in the markat.is necessary to apply government policies that remain
In general, Oeverybody in the EU should benebt B by somé¢he side of caution and protect consumer health - as
1545 for an average EU householdO (European Commissire, Bovine Spongiform Encephalopathy (BSE) crises most
2013a). What these assumptions mean has not yet been pekearly illustratedO (TACD 2013c).
cisely elaborated upon by the European Commission, nor
have consumer organisations been consulted. EU legislation generally recognises that food has a broader
dimension of social, ethical and economic aspects which
Past experiences with other trade agreements are soberinged to be considered. This applies to food technologies,
and instructive (EPI 2013). OThere are concerns it could sirsplyh as animal cloning. In this case, regardless of the sci
increase the market share of larger companies at the experesgibc risk assessment, ethical issues are raised for some
of smaller ones and local economies. It is also very muchcmnsumers including animal welfare concerns. These
be feared that attempts to boost jobs and growth will hagDother factors legitimate to the matter under considerationO
pen through a reduction of health, safety and environmentate not explicitly acknowledged within the US legislation
standards or the Omutual recognition of standards that arethe same way (TACD 2013c) and need to be taken into
not of equal protection levelO (BEUC 2013). account in negotiations to enable consumers to make
informed choices (MYhlleib, 2010)
It is questionable whether these welfare effects will mate
rialise (Berger 2013) and if they are in fact desirable framaddition, consumer information about the use of new
a consumer perspective. Tariffs are mainly low and aachnologies in food production (e.g. animal cloning or
extension of the product range is not necessarily desirablganotechnology) and processing (e.g. chemical decentami
OConsumers often prefer a smaller range of products wiihtion) of food should be made available  a precondition
recommendations from independent third parties to a largeo informed choices (Institute for Agricultural and Trade
diversity of products in the marketO (Infas 2013). Policy 2013). Measures aimed at providing consumers with
information, such as labelling regulations for GM food, are
In addition, there is already a problem of Oinformatiorecessary consumer safeguards and cannot be weakened
asymmetryO and Oinformation overloadO, making made®obstacles to tradeO (TACD 2013c, vzbv 2005).
non-transparent for consumers (European Commis
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OMITUAL RECGGNITIONQOWERSSTANDARDS IN enormous, secretive probles which compromise individual
THELONG TERM privacy. Furthermore, sensitive personal data is also more
likely to be stored in the cloud governed by a US-com
To eliminate such Obarriers to tradeO, negotiation partngasy, thus removing a signibcant part of the European data
often agree to Omutual recognitionO of standards. For exanpltetection provisions applying to citizens and exposing
US products and services would be permitted to enter and bensumers to data security breaches, unauthorised disclo
sold in the European market as long as they meet US requiseire and unwarranted government surveillance b as recent
ments. If this happens, consumers would not be able to regvelations of National Security Agency (NSA) and Govern
on uniform health, food and safety standards and producensent Communications Headquarters (GCHQ) practices have
who need to meet stricter domestic rules could suffer froravidenced.
a competitive disadvantage.
DATA PROTECTIOKNND DATA FLOWS
As a consequence, stricter national standards would be
watered down in favour of international competitivenessAccording to the above mentioned leaked negotiation-man
That would be a major setback for those producers who refiate (European Commission 2013b), negotiators proposed
on a resource-efpcient value chain or on regional and ecolotp include data Rows in the negotiations to bnd means to
ical production instead of industrial production methods. Aransfer data during commercial activities of all kinds. The
free trade agreement which relies on Omutual recognitionQrainsatlantic Business Council (TBC) also commented on 10
consumer protection rules would restrict the development dflay 2013 that Oseamless Rows of data are the oxygen of our
consumer protection instead of enhancing progress. OUnlessdern economiesO and that the TAFTA | TTIP should be
safeguards are adopted to make sure that partners are freeused to Opromote maximum interoperabilityO between the
enact higher standards than the ones agreed in TAFTA | TUB, and EU (TBC 2013).
there is a risk attempts by the EU and national governments
to regulate in future beyond the terms of the TAFTA | TTIP wilbwever, provisions touching in any way upon data protec
be very difbcultO (BEUC et al. 2013). Consumer organisationshould be omitted from the trade negotiations, especially
therefore call for the higher of the standards to be applied s data Rows B such as personal information B cannot be

the negotiations (vzbv 2013a) addressed without also affecting data protection laws (vzbv,
2013cd). This is particularly true as long as the European Data
DATA FLOWTACITLY INCLUDED INTAFTA |TTIP Protection law remains not yet adopted.

Although agreeing a mutually shared data protection framé broad trade agreement is not the right framework in which
work is not explicitly part of the negotiations, the leaketb settle this sensitive topic. A specibc agreement between the
negotiation mandate shows that European negotiatofS8U and the US on data protection is needed instead. Addition
proposed to include Odata RowsO. However, the free Roayfwithout adequate supervision and transparency of the
information which benebts companies and consumers alikeegotiating process, any attempt to include data protection
should not be confused with the Bow of commercially-valyprovisions in the transatlantic trade negotiations could result
able personal information regulated under data protectiom a signibcant weakening of consumer protection with little
and privacy frameworks. or no public input. The recent NSA mass surveillance scandal
has highlighted how important it is that the EU and the US
Consumers are subject to increasingly invasive methods mégotiate common data privacy standards, but also that they
commercial surveillance on- and off3ine and this facilitatedo so outside the proposed TAFTA | TTIP (vzbv, 2013be).
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UNIFORV ELIRCPEAN DATA PROTECTIOBILLNEEDED The EU is undergoing a major revision of the data protec
BEFORESTARTING NEGOTIATIONS tion framework, while the US administration has pledged to
implement B for the Prst time D a Privacy Bill of Rights. What
The current European data protection legislation is impldorm that will take and how it would compare to data pro
mented differently in each of the EU Member States due tection rights in the EU remains unclear. A trade agreement
its status of Directive (Directive 95/46/EC), which has led wannot resolve the fact that the two systems are divergent
a fragmentation of the data protection level across Europand not interoperable, nor should it be used to circumvent
A uniform framework is urgently needed as the digital worlohgoing legislative processes.
knows no national boundaries.
PRO®ECTS
In January 2012, the European Commission proposed a
comprehensive reform of existing data protection laws (Pr&€hlorinated chicken, data protection, investor state dispute
posal for a regulation of the European Parliament and of tisettlement: These are the current central topics when looking
Council on the protection of individuals with regard to thet the potential risks of consumer protection of the planned
processing of personal data and on the free movement ®AFTA | TTIP. At the heart of this lie fundamental questions
such data, General Data Protection Regulation, 25 Januawvgr whether consumer protection and current legislation
2012) which was signibcantly strengthened after the vaggstems on both sides of the Atlantic, including the pre
of the European Parliament®s Committee for Civil Libertiemutionary principle of consumer protection for health,
Justice and Home Affairs on 22 October 2013. This pnalue-oriented and political reasons, will be maintained or
posed EU law will replace the Directive mentioned abowvehether standards will be weakened.
and regulate how personal data can be used by companies
and authorities when consumers shop, email, use social n€urthermore, fundamental ideas of democracy and-rans
works, etc. The provisions will apply to all companies doipgrency are in question. It is inconceivable that any bnal
business with EU consumers, even if they are registeragreement will contribute to long-term social welfare with
outside the EU. out the participation of civil society. The current negotiation
process does not at this stage allow consumer organisations
In addition, a proposed Directive will apply the general dat@ ensure an outcome which benebts consumers.
protection principles and rules to the processing of personal
data for the purposes of prevention, detection, investigatidbespite efforts from civil society to highlight the necessity for
or prosecution of criminal offences. Consequently, uniforra transparent negotiation process, in practice relatively little
rules for dealing with user data must be set brst in Europas been done to strengthen the consumersO voice within
before starting negotiations with the US on the matter.  the negotiations.

DIFFERENTDATA PROTECTIOISTANDARDS There is a real risk that longstanding and absolutely crucial
consumer safeguards will be declared trade obstacles and
It is impossible to address the issue of data Bows when datmsequently lowered. As outlined above, core consumer
protection regimes in the US and EU are so different. Thogelicy areas concerned include food production, agriculture
large structural differences have a major impact on consumand data protection. However, other important areas such
rights. The US has no federal data protection law and onlas bnancial services, intellectual property rights (IPR), pub
few cases have been settled. For example, the Video Priachealth, cultural and environmental protection are equally
Protection Act (codibed at 18 U.S.C. & 2710 (2002)) statectiraterned (TACD 2013; BEUC et al. 2013; Forum Umwelt &
nobody may know what movies a user has borrowed. Bemtwicklung 2013; Deutscher Kulturrat 2013). This is why an
this is a very limited, narrow piece of legislation. Individuassential demand from the consumer perspective is for the
states have other provisions on top, such as the obligatignocess to be made transparent to ensure European consumer
for a website to publish its data protection policy (State sfandards are safeguarded or improved. Civil society should
California Department of Justice 2013). not be forced to rely on regular leakages of information.

The US relies mostly on self-regulation. In the EU howevE&nprmal social stakeholder engagement is needed to highlight
privacy is a fundamental right (Charter of Fundamental Righke potential risks as well as opportunities for improvement
of the European Union, Article 8, Ofbcial Journal of the Euran both sides of the Atlantic. These demands should be con
pean Communities, No. C 364/1). sidered if negotiators wish for the outcomes to be accepted

and not rejected by democratic bodies such as the European
There are two opposing principles at work here: in the EBarliament and national governments as happened with the
data processing is prohibited unless it is expressly allowedICTA (Anti-Counterfeiting Trade Agreement) in 2012. Most
whilst in the US, it is the inverse. importantly, societyOs approval is essential.

The privacy frameworks recently and independently prdVith the third round of TAFTA | TTIP negotiations starting
posed by the European Commission, the White House and 16 December 2013 in Washington DC, consumer organi
the Federal Trade Commission seek to enhance consunsations are aware of the need to put further pressure on
protection. However, without a common foundation, theegotiators and will gather their forces to protect consumer
privacy regimes on opposite sides of the Atlantic exhihitterests. An agreement which dismantles existing EU and US
fundamental differences in approach and substance. consumer protection will be vigorously opposed.
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Abstract: This essay discusses American mainstream news
coverage of the TAFTA | TTIP negotiation process between
the US and the EU in three consecutive steps: First, it tests the
hypotheses that coverage will be very limited, both in overall
references to the topic, as well as the qualitative content of
news reports. An empirical analysis of news content generated
by leading US news organizations subsequently reveals that
both of these hypotheses can be empirically veribed. Secondly,
various media biases are presented as possible explanations
for this lack in news coverage. Thirdly, the essay offers sug
gestions for how to increase news media interest and public
awareness of the TAFTA | TTIP negotiation process.

INTROJCTION

In regard to the American public and US foreign policy two

truisms exist, which perhaps come as close to empirical laws
as anything political science and communication research

has to offer:

1. Americans are not particularly interested in foreign policy
- unless American lives or vital national interests are per
ceived to be at stake; and,

2. Elite perspectives typically shape media representation of
foreign events

While the root causes, nuances and implications of these
two assumptions were and are hotly debated, and at times
even spill over into other disciplines focused on demo

1 #e term OelitesO in this case would refer to policy elites and parties
directly involved in the negotiation process.
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cratic theory, international relations or normative models,

it seems relatively safe to assume that they are applicable 20 WaPo
in the case of the Transatlantic Free Trade Agreement,|also

known as Transatlantic Trade and Investment Partnership 0 CBS
(TAFTA | TTIP) negotiations.2 Americans - and this very muc

includes American newsrooms and editorial boards - will gen — 4 ONN
erally be unlikely to be well-informed about the negotiation

process, which can be expected to be both protracted |and G

complex, in addition to international contract negotiations® 20 NYT

t we
hen

general propensity for a lack of transparency. From wha

know of mainstream media coverage of foreign policy, w
an issue does become salient, this can be expected to
been caused by policy elites purposefully calling attentio
select aspects of the process (Bennett 1990; Entman 2

Figure 1:News reports found through LexisNexis

have 01/01/2013 - 08/15/2013

nto
004;

Robinson 2008).

Accordingly, the following set of hypotheses can be der
from these general assumptions:

ved 36 NEWSREPORTBIENTIONINGTIP
b 20 PRIMARILFOCUSSEDNTTIP
e

1. Initially, US public interest in the TAFTA | TTIP talks wi

low, which, in the market-liberal press environment of the
US means that mainstream media will not be incentivized
2.When the TAFTA | TTIP does receive press coverage| elite
sources will be primarily referenced and mainstream media Figure 2: Perspectives in analyzed sources

outlets and journalists will favor elite framing.

This second assumption requires further explanation. Apart
from market or public interest factors, a good indicator fMMEDIA COVERAGE CF TAFTA | TTIP INEMRARICAL
predicting spikes in press coverage has usually been ddNALYSIS
sensus among elites, meaning that when elites disagree on a
given subject, news media will become interested in preseAt combined sample of the cable news network CNN, which
ing the conf3ict (Baum & Groeling 2009). As we can expeatlitionally has the greatest focus on international events
American elites, such as the two political parties, to generatlycomparison with its direct market competitors, the news
agree on the terms of this agreement or to have no-politiivision of the television network CBS, as well as the two
cal incentive in formulating opposing views - as a lack of aational, daily newspapers The New York Times (NYT) and The
informed public equals a lack of constituency - we can expé&t@ashington Post (WaPo), initially produced 62 results within
media coverage to remain not only low, but also fairly onetimespan of eight and a half months (from January 1 2013 to
sided (for instance, it would be reasonable to expect a lotl6fAugust 2013R qualitative analysis of these results revealed
focus to go into the ever-popular and bi-partisan frames tfat only 36 of the retrieved news reports were actually valid
Othe benebits of free-tradeO and Ojob creationO). hits constituting unique news reports which mentioned the
TAFTA | TTIP negotiations, with the overwhelming majority of
For the purposes of this essay, these assumptions were puhtpieces coming from the two papers (NYT = 20; WaPo = 12),
the test through an analysis of mainstream American med®&N only marginally reporting on the topic (=4) and with CBS
coverage of the TAFTA | TTIP negotiations. News not covering the agenda item at all.

2 While discussions on the role of the public in regard to foreign policy As a qua"tative analysis revealed, within the 36 relevant news
mostly focus on what role the public should play (Page 1996; Robinsgpieces, 20 were directly focused on matters concerning TAFTA

2011), due to a shift in journalistic practices over recent years (marke1i TTIP. The other 16 results only touched the topic marginally;
zation, fragmentation), discussions within communication scholarship ; ’

and journalism itself seem to have shifted more towards observing thén€aning the maif‘ focus of the report was a different topic
source of news, rather than the recipients, in regard to their ability to (such as ObamaOs foreign policy agenda, for example). Out of

provide adequate levels of information. Several trends are observablethe 20 pieces that were primarily focused on the negotiations
in this regard, including the closing of foreign bureaus by leading news !

organizations (Kumar 2011), as well as the overall focus of foreign news

coverage, which is, for the most part, catastrophe and conSict driven 4 e search was conducted through the LexisNexis Academic database

(Pew Research Center for the People and the Press 2012). and focused on the terms and connectors: OTAFTA or TTIP or Ofree
3 #e term OframingO refers to the way a news story is presented: A frametrade agreementO w/p U.S. or US and Europe or E.U. or EU.O#is

can be understood as an interpretative tool, which promotes a specilc  source and coding data will be made available to anyone interested.

viewpoint or perspective. Contact email: curd.knuepfer@fu-berlin.de.




16 dealt with the topic at depth, meaning that more than om¢OW QAN WEEXPLAIN THE LACK OF MEDA
viewpoint or aspect was reported on. Furthermore, only SSOVERAGE?
news pieces out of the collected sample featured non-elite
sources or viewpoints. This means that actors were quotedApart from the quite obvious answer that foreign news is
featured that would not be directly involved in the negotiationften times not viewed as directly relevant to the personal
process, or could be considered as being Onon-ofbcial.O liwes of most US citizens, one might point out that this is only
of these were members of the industrial sector, both of whicnvalid argument if the TAFTA | TTIP is in fact framed as a
w ere strongly in favor of a possible TAFTA | TTIP agreemédateign policy issue with little or no effect on the lives of the
one was the Washington PostOs editorial board (also in faagrage American. This sort of framing would not just make
of TAFTA | TTIP), and merely three sources were cited as befrgtopic less interesting for media organizations, it would
critical of a possible trade agreement. These consisted of Euarguably also be inaccurate if not downright false: a trade
pean farmers, European Plmmakers and Non-Governmensgreement leading to the worldOs largest economies merg
Organizations (NGOs). ing their trade zones can be expected to have an enormous
impact on millions of, if not even all, Americans.
WHAT MIGHT THISTELL US?
The argument that this news topic is inherently uninterest
First of all, both of the hypotheses articulated can be teing to the public and, by extension, the news media can and
tatively veribe#l. Accordingly, both of the initial generalshould therefore be dismissed. Instead, other biases might
assumptions may be at work simultaneously: public-inteserve as more convincing explanatory factors.
est in this topic might truly be limited. However, in most of
the coverage a one-dimensional, matter-of-fact report wa&s Lance Bennett notes in his comprehensive work on the
presented. These news stories lack in context, contextualizamerican news media environment (2012), mainstream media
tion, and deeper problematization of the topic. This sort afenerally adhere to four types of biases: the personalization
media coverage is therefore unlikely to generate an increasgtb), dramatization (46), fragmentation (47), and authority-
and sustained interest in the TAFTA | TTIP negotiations.disorder (47) biases.

This, in turn, relates directly to the second factor, that is While personalization will focus on human interest aspects
say, elite sources and framing: While it might seem likeaad individual actors, rather than structural or institutional
good start to demand more media coverage of the debatemblems, dramatization will lead to news items framed in
in order to spark public interest, a simple increase in medi@rms of conRict, which will draw the focus on specibc news
coverage is likely to lead to an increase in reports that laelents while ignoring others. Fragmentation in the depiction
depth and in framing of the TAFTA | TTIP talks by elite$ news events means that news items will be presented in
already involved or afbliated with the ongoing negotiationan all too short and isolated form, which will lack context and
These sources are, by debnition, unlikely to be fundamentatlherefore fail at truly informing news consumers or allowing
critical of a process they themselves are a part of. Accordingihyem to properly assess and classify newly received infor
we must be aware that publicity is not synonymous withraation. Lastly, the authority-disorder bias leads to a strong
truly informed or even critical public. As some research docus on chaos and dysfunction, in which authorities either
media effects has suggested (Nyhan & Reif3er 2010; Nybkanceed at restoring order or, increasingly, are portrayed as
2012), more interested and nominally informed members f#iling to do so.
the public might also be more susceptible to misinferma
tion and misperception. Accordingly, a demand for Obettétlof these have to do with the inherent need for forms of
journalism, in this case, would entail both a quantitative asrration in mediated communication: i.e., the need for jour
well as a qualitative componént. nalists to tell stories and frame events. Bennett (2012) argues
that in an increasingly mediated political environment, with
The latter aspect leads to the, admittedly, thorny questi@ver-faster news cycles and cheaper, more market-oriented
of evaluating content quality and considering what sort gfroduction forms, these biases not only shape most forms of
information would be desirable for the public to obtain imews in the US, they may also have various negative effects
order to behave a certain way. The point of this essay, hoan democratic processes and public deliberation.
ever, is not to come down on one side of a philosophical
debate on the question of when and under which circumin respect to all of these four categories, the TAFTA | TTIP
stances an informed public can best be mobilized. Insteatkgotiations so far make for a decidedly unsexy news item
the point here is to problematize the fact that very concret® look into. The authority-disorder bias, for example, might
and important news items such as the TAFTA | TTIP seeame into play as soon as the negotiations are either a success
to either not make it onto the news agenda at all or if they a failure - by which time it will be too late for the public
do, they will be strongly limited and one-sided. to become actively involved, and who up to this point may
have only received isolated bits of information pertaining to
5 To make these initial Indings conclusive, a greater sample of news the topic (fr.agmema.tlon bl?S).. Likewise, the personahza}tlon
outlets and more open search terms would be required. #e current ~ and dramatization biases will likely portray success or failure

analysis also lacks in inter-coder reliability. As a Irst tentative result, gs being attributable to the Iegacy of individual policy elites.
however, it serves to illustrate the points addressed within this essay.

6 While quantitative refers to the sheer amount of news reports, gualita . .
tive pertains to the content of news reports and their level of anaIysis,Far from any p|0t or conspiracy to neuter the pUb“C sphere

depth, sources quoted, etc. and civil society by keeping an unwitting public uninformed
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and thereby uninvolved, it is these typical modes of operatiacgl actor) to articulate its views within mainstream media. In

inherent to mainstream journalism, which may be primarespect to mediated debates on this topic, dissensus will need

ily responsible for keeping the TAFTA | TTIP talks off the arise from within elite circles, meaning that either clear

mediaOs agenda. policy standpoints must be demanded from potentially criti
cal political representatives or that civil society actors such

Therefore, the bad news is that, as the media systemais critical NGOs or unions must be promoted in order to be

unlikely to change any time soon, these mechanisms willesented as Oelite oppositionO within the media. This in turn

largely remain in place. The good news, however, is that thesight lead to a virtuous cycle of increasing media coverage,

biases might be taken into account and possibly even utilizeehich will sustain public awareness, which then raises public

when crafting media strategies geared towards greater pubiiterest. This, in turn, will increase the incentive for elites to

involvement. make their voices heard, which would generate more media
coverage, and so on and so forth.

HOW CQILDALL OF THIS BECOUNTER!ACTED?

SOME CONCLUSIONSAND MEDA POLIYY RECOM! For actors of civil society wishing to lobby or inform the

MENDATIONS public, it will be important to consider the systematic biases
involved in mainstream media coverage of protracted events

As demonstrated, it is unlikely that the TAFTA | TTIP talks wsilich as international treaty negotiations. It will be vital to craft

receive much media attention. The American public isther@ublic campaigns, which acknowledge and try to counteract

fore very likely to not be involved in the negotiation procesthese biases. Such campaigns will be well advised to play into

From the perspective of democratic theory in an Americahe mediaOs known shortcomings. As a guideline, press state

context, this is not necessarily troublesome, as the powerents or public protests might therefore aim to:

and responsibilities to make treaties and trade agreements

are constitutionally vested with the Congress - i.e., democrati. Explain the agenda in terms of domestic policy and pos

cally elected ofbcials (the question of democratic legitimacysible precedents (such as NAFTA and its consequences,

might arguably therefore be more problematic within the for example),

context of the EU). However, it may also be claimed that a

lack of public knowledge about the ongoing negotiation pro2. Craft a narrative geared towards the mediaOs personibca

cess might mean that citizens will not receive an adequatetion and dramatization biases;

amount of information on the topic in order to inform their

electoral choice. 3. Present an easily recognizable and authoritative afPliation.

Additionally, when one calls for more involvement of thé/hile this might not guarantee success (i.e., favorable media

public and media representation thereof, it may be impocroverage of a given perspective), the main goal behind this

tant to explain in more detail what this might entail: It wilkould be to offer media outlets and journalists a reason to

be highly unlikely for Othe publicO as such (i.e., as-a pebitier a specibc viewpoint or frame. Should such campaigns

. ] - - manage to be picked up by mainstream media, policy elites

7 #is is not to say that there might not in fact be powerful interests at . . . .
work, which will not have a desire to make the negotiation process !N turn may be forced to engage the‘ narrative, Wh'?h will
transparent. But for our concerns here, this might well be considered tgenerate more media coverage of a OproblematizedO agenda
be secondary obstacle. item and might therefore raise public awareness and interest;

8 Accordingly, a next research step in this direction might involve thus fostering the foundations of what might be considered
campaign rhetoric and political platforms, and the question of whether

goals and stances in regard to TAFTA | TTIP are articulated. critical public debate.
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BUSINESSASUSUALON
UNTRANSPARICY LAKK
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UNACCOUNTABILITIMN FREE
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Miguelfngel Verde Garridd Graduate School of Global Politics (GSGP) | Freie UniversitSt Berlin | verde.m@gmail.com | @M_Verde

Abstract:Much is spoken and written about the liberal naturdrade representatives, a memorandum on the ECOs commu
of global trade and its relation to democracy and freedomsicational strategy towards EU member states (leaked), the
Trade representatives of the transatlantic free trade agrepublicly available curriculum vitae of US Trade representa
ment (TAFTA | TTIP) have talked about the importancetioes, and the reports and statements of non-governmental
the negotiations being transparent, accountable, and paorganizations (NGOs) and civil society organizations (CSOSs).
ticipative However, a number of leaked draft texts of other
free trade agreements being negotiated by the United Sta&Business as usualO is a turn of phrase that has come to
(US) and the European Union (EU) indicate that these promean either complacency, unconcern for imminent danger,
ises are mostly empty. A leaked European Commission (@Qjetermination to carry on despite danger (Sabre 2008,
communiquZ further evidences an attempt to establish@D). The manner in which information about the TAFTA |
Omainstream media narrativeO about the TAFTA | TTIPTI® is offered and in which governments communicate
order to reduce the OanxietyO of EU citizens and eonsabout it to their citizens could be understood as abusiness
ers. This article carefully analyzes the manners in which tas usualO. In this sense, consider a passage from the speech
negotiations of the TAFTA | TTIP are proving to be untrarthat Michael Froman, the US Trade Representative, delivered
parent, lacking in participation, and unaccountable. Thim Brussels during September 2013, scarcely two months
purpose of these analyses is not merely to present evidetefore the second round of the TAFTA | TTIP negotiations.
that this is actually the case at hand, but also to clarify wifyoman states:
transparency, accountability, and participation are crucial
to the negotiations on transatlantic tradlastly, the article Our devotion to democratic ideals serves as a beacon for the
suggests that the TAFTA | TTIP negotiations learn from theworld to follow. And our shared commitment to free and open
World Intellectual Proper@rganizationOs (VOMarrakesh markets is a driving force for economic growth, innovation and
Treaty, characterized as an Oexemplary exercise of transparjobs, not just iffurope and théJnited Sates, but across the
ency, civil society participation, and multilateral cooperationO.globe. [EBut we know that we can do mofée can do more
for economic growtiWe can do more to create jolde can
INITIAL REMARKS do more to strengthen rules-based trade that supports the
entire global trading system. (Froman 2013)
What complicates the discussion on the transatlantic free
trade agreement (TAFTA | TTIP) the most is the fact thiatpman continued his speech by explaining that because of
because it is intentionally shrouded in secrecy, almost notige relation between Odemocratic idealsO and Ofree and open
of the actual content of the negotiations, including B buharketsO and the areas of Oeconomic growth, employment,
not limited to D ofbcial documents, is available to the geand rules-based tradeO is Oprecisely why we launched the
eral public. This article attempts to solve this complicatiofransatlantic Trade and Investment Partnership, or T-TIP [E]
by focusing on those documents which are available: ffifogether with the Trans-Pacibc Partnership, or TPPO (ibid.).
example, the study commissioned to the Centre for Ec€ertain principles and processes, Froman added, could
nomics and Policy Research by the European Commissicontribute signibcantly to the intended outcomes of the
(EC), public speeches of EU and US decision makers #magisatlantic apartnershipO. To be clear, he indicated three:
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Transparency: Providing adequate advance notice of spective.O However, the EC also insists that &negotiations demand a
regulatory measures, not just preliminary, general papers dagree of conbdentiality if they are to succeedO (ibid.).
the subject, but the actual rule being proposed So far, the EC considers that it has proven able to aproduce
and disseminate communication materials on the narrative of
& Participation: Providing meaningful opportunities for inputhe negotiations as a wholeO, for example, 4a detailed defence
from a broad range of stakeholders, public and private, faf the economic analysis behind the TTIP and a detailed
eign and domestic. rebuttal document on why the agreement is not ACTA.O Fur
thermore, the EC considers that is communicational approach
a Accountability: Providing responses to that input, a ratiorhas allowed it to akeep a handle on the mainstream media
ale for the bnal regulatory decision, based on evidencwrrative on the negotiationsO, but is also realistic about the
science, including an impact analysis of the proposddct that &there is much more work to be doneO (ibid.).
regulation. (ibid.)
The leaked TPP draft text serves to disprove the adetailed
Months after FromanOs speech in Brussels, transparerstyyuttalO of why the TAFTA | TTIP is not the Anti-Coun
accountability, and participation continue to be empty pronterfeiting Trade Agreement (ACTA). La Quadrature Du
ises concerning TAFTA | TTIP. Consider the fact that the oNgt, a French digital activism group, has also leaked and
draft text from the TPP available so far is the intellectuahalyzed a draft text of the Comprehensive Economic
property rights chapter that was leaked through WikiLeakireaty Agreement (CETA), the FTA negotiated between the
on 13th November 2013. What transparency exists when oBly and Canada. Their side by side analysis of the leaked
a leaked draft text acontains annotations detailing each coudraft text of the CETA with the draft text of the ACTA evi
tryOs positions on the issues under negotiationO (WikiLedéusces that dthe worst repressive bits of ACTA were copy/
2013)? What accountability is there when aparticular-megsasted into CETAO (La Quadrature Du Net 2013). Hence,
ures proposed include supranational litigation tribunals tso far, leaked draft texts of FTAs negotiated by the US
which sovereign national courts are expected to defer, bahd the EU show that the intellectual property provisions
which have no human rights safeguardsO (ibid.)? And, wifaACTA continue to be desirable in international treaties.
participation is there when the TPP is considered almost con
cluded, but consultation with national parliaments and witSimilarly, the Adetailed defence of the economic analysisO
civil society is yet to occur (ibid.)? behind the TAFTA | TTIP can be as easily disproven. The EC
explains that the launch of the TAFTA | TTIP negotiations
In the sections that follow, we will brieRy reconstruct the wayas built upon documents such as &the report of a High-
in which democratic ideals are made vulnerable by the mahevel Working Group on Jobs and GrowthO (HLWG) and &an
ner in which the TAFTA | TTIP is being negotiated and shawdepth independent study on the potential effectsO of the
why. Were there to be transparency, accountability, and paigreement (EC 2013). In this section we will examine the study
ticipation, in the negotiation processes, they would contributeommissioned by the EC to the Centre for Economic Policy
signibcantly to a transatlantic partnership. Research (CEPR), while we will examine the HLWG report in
the following section.
TRANSPARENY
The CEPR can be referred to as an independent study inas
Corporate Europe Observatory (CEO) is a European NGO thath as it is not an EU institution per se. However, the
exposes the power of corporate lobbying in the EU. On 258EPR website states their core income is provided by their
November, 2013, CEO leaked a version of the ECOs commeonporate members, which not only includes bPrms such as
cations strategy. The document refers to an informal meetirfgnvestment banks, consultancies, asset managers and gov
with member states to be held in Brussels on 22nd Novembernment agenciesO, but also Oall European Union Central
2013, convened in order to explore dpossibilities for greaanksO (CEPR 2013a). To be clear, two thirds of their member
cooperation and coordination of respective communicaship base is currently made up by the bnancial sector (idem).
tion activities around TTIPO. The document emphasizes thelatinum membershipO, explains the CEPR website, is:
importance of debning &at this early state in the negotiations,
the terms of the debateO. Among others, the ECOs strate@yecibcally designed for companies whose business success
involves dmonitoring of public debate, producing targeted depends upon being at the forefrontEofopeOs economic
communications material and deploying the material through policy formulation and who wish to have an active inRuence on
all channels including online and social mediaO (CEO 2013)CEPROs research and policy directi@®R@013b).

The EC notes with concern the danxiety about the poteRlatinum members also receive an invitation for one of their
tial impact on the European social modelO of TAFTA | TEthior representatives to sit on CEPROs Executive Committee
In that sense, the EC considers that the negotiating proc&EPR 2013b). These claribcations should not be understood
Oneeds to be transparent enough to reduce fears and avoisan accusation that CEPR reports are biased per se, but
mushrooming of doubtsO, mostly because &negotiators hagean elucidation as to why the term dindependent studyO
a greater need for stakeholder input during the process te misleading, more so when we consider that the CEPROs
make sure that proposed solutions to difbcult issues are effdsackers include the EU Central Banks.
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Equally misleading is the way in which the ECOs Diredd& Trade explains the HLWG was established in Novem
rate-General for Trade (DG Trade) and EU member statr 2011 to Oidentify and assess options for strengthening
governments disseminate information regarding the CEPRIs US-EU trade and investment relationship, especially
estimations for TAFTA | TTIP. For example, the British Embaissyhose areas with the highest potential to support jobs
in Washington D.C. used its Twitter account, @UKinUSAatwd growthO (DG Trade 2011). European Commissioner for
narrate the TAFTA | TTIP (see bgure 1) as: 8A compreheiisade Karel De Gucht and the then US Trade Representative
transatlantic trade and investment partnership [that] woulRon Kirk co-chaired the HLWG, which B in its six-page Pnal
bring (pounds) 100 billion to the European Union every yeeeport B recommended to US and EU decision makers that
and (pounds) 80 billion to the United States every yearO (Btiey launch Onegotiations on a comprehensive, ambitious
ish Embassy in Washington 2013). agreement that addresses a broad range of bilateral trade
and investment issues, including regulatory issues, and con
The CEPR report, which calculated changes in GDP for tributes to the development of global rulesO (HLWG 2013).
year 2027, (CEPR 2013, 46), states: dthe estimated impact on
GDP for the EU and US range between 0.2% and 0.5%, forGE researcher and campaigner Pascoe Sabido wrote to
less ambitious and ambitious scenarios respectivelyO (CERRDG Trade in March 2013 in order to publicly request
2013, 45). The image above, hence, glosses over the factitifarmation about the members of the HLWG. The DG
the estimated impact is calculated over the next 13 years Toade replied that it could not do so because Othere is no
best and worse case scenarios, as well as over the fact fladitmembership list of High Level Working Group on Jobs
any amount, from 168.274 to 1119.212 billion for the EU, armhd GrowthO. Sabido continued his query by asking for a
from 149.543 to 194.904 billion for the US, could be equallylist of the authors of the reports presented by the HLGW,
stated. The numbers, the reader will observe, could differtm which the DG Trade replied with an already known fact:
the tens of billions of euros and, regardless of the amoutite EU Trade Commissioner and the US Trade Representa
that would be stated, continue to be argued as a reasonakilee represented the reports that were coordinated, on the
interpretation of the studyOs estimations (ibid., 45-46). EU side, by Jean-Luc Demarty, Director General for Trade.
Further requests, based on the ECOs Code of Good Admin
Constrained by a narrative that is based upon promises of masérative Behaviour only provided an additional name, that
wealth and more employment, the UK Embassy is sufbciemfyMiriam Sapiro, Deputy US Trade Representative. The DG
savvy to not disseminate information in the CEPR study thEtadeOs bnal statement, signed by Jean-Luc Demarty himself,
refers to the estimations for the contraction of a number aéxplained that no further information would be provided,
employment sectors (see Pgure 2). To be clear, although sirece they had Ofully respectedO their duties according to
study indicates that in the EU, the motor vehicle sector coulle ECOs Code. The rationale behind the explanation is that
expand employment by 1.28% for skilled labor, and 1.27%ter HLWG was not Oan expert groupO, but rather a Ojoint
less skilled labor, it also states that there could be a signibcamirking groupO, and that Oits role was not to provide advice
contraction in the electrical machinery and metals sectors. &md expertiseO to the EC (Sabido & DG Trade 2013; Demarty
the US, on the other hand, it could be the already struggligg13).
motor vehicle sector that contracts, while the metals and metal
products sector could expand (ibid., 72). Furthermore, in the EMyvious questions are: how are the identibcation and
the more skilled labor in some parts of the primary sector, othassessment of options for Ostrengthening the US-EU trade
transport equipment than motor vehicles, business serviceamnd investment relationshipO not considered advice or
communications, and personal services would also contrace®pertise? Why was an expert group not established to
even in the best case scenario (ibid., 73). In the US, there wdeltermine the viability and desirability of such a colossal
also be contractions, even for the best case scenario,-in agmdertaking? Did only De Gucht, Kirk, Demarty and Sapiro
culture, forestry and Psheries, other parts of the primary sectognstitute the joint working group?
electrical and other machinery, wood and paper products, air
transport, Pnance, insurance, business services, communiBesides the accountability of ad hoc groups, there is that
tions, personal services, and other services (ibid., 74). of trade negotiators themselves to consider. Timothy Lee
(2013) wrote in the Washington Post that the leaked TPP
Untransparency refers, thus, to communicational stratelraft text shows that US trade negotiators have a bias
gies that attempt to establish only a narrative of growth ar@toward expanding the rights of copyright and patent hold
employment, easily dismissed refutations to concerns oversO. There are two reasons for this. The brst is that a dozen
ACTA and socio-economic implications of the agreemertS trade ofbcials, at least, have left the Ofbce of the United
the questionable independence of studies, and the choi&ates Trade Representative (USTR) for pharmaceutical,
to silence information that estimates negative impact on thmedia entertainment, and technology corporations since

transatlantic communityOs citizens. the year 2000. Critics argue that the close ties between
USTR ofbcials and the corporations mentioned above, and
ACCQUNTABILITY that provide them with Orevolving doorsO, have a corrupting

inBuence on the agency. The second is that USTR has always
We have shown the lack of transparency with which the-traneiorked closely with US exporters, attempting to remove
atlantic partners are negotiating the agreement. This, in tulparriers so that US goods can be sold abroad. However,
calls into question the accountability of representatives frohis becomes a problem when copyright and patent law
both sides of the Atlantic. For this sense, and as mentionkeéd exporterOs interests Orun directly counter to those of
in the preceding section, we will now examine the HLW@merican consumersO (ibid.).
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Furthermore, consider that USTR has established 16 traggulators on both sides of the Atlantic consulting each other
advisory committees (ITAC) to provide advice about compleRen they develop signibcant new regulations on either side
issues that come up during negotiations. This means that tbé the Atlantic, so as to avoid future regulatory divergence.
industry representatives within the ITACs have informatioHakim concludes and reports that, despite the approval of
on US negotiating positions that is not available to the genethkese above-mentioned proposals, EU ofPcials did not warm
public (ibid.). Since neither public interest groups nor-indeip ato the idea of industry and other stakeholders becoming
pendent experts can access the proposed legislative languageplved in the process of writing regulations from the begin
industry groups advice make the provision of interpretationsingO, for the reason that dadditional explanations why the
of US law that favor their employerOs interest ® which can lexigting systems do not sufbceO were required (ibid.).
USTR to export warped interpretations of US law at a global
level. Lee claribes that neither is USTR well connected to tle matter the fact that the EU and the US constantly involve
portions of the US technology sector that favor less extensigerporate stakeholders in different aspects of the negotia
and restrictive copyright and patent protections (since thefions, the participation of their civil societies is glossed over
connections are with older, more established companiewith the explanation that, in FromanOs words, the discussion
so stronger legal protections are favored) nor are the latt@bout standards and regulations is Omind-blowingly techni
included within the ITACs in the same numbers as USTR&® (Froman 2013). However, it is misleading to frame civil
older connections. Unfortunately, concludes Lee, &the intesociety as incapable of offering sophisticated and technical
ests of specibc exporting industries are not necessarily teelutions on matters related to trade B or any other matters b
same as the interest of the US economy as a wholeO (iksdd.that are of governmental and corporate concern.
The consequences of addressing the demands of a specibc
sector of US industries, as the TPP exemplibes, are clear wBean Flynn (2013), Associate Director of American Univer
carefully analyzed. sity Washington College of Law, writes about the letter that
over 80 US university professors and experts on intellec
Obligatory questions are: why would US trade negotiatansal property law and related disciplines addressed to US
deal with intellectual property and copyright in the TAFTRresident Barack Obama about the leaked TPP intellectual
| TTIP differently from the manner in which they do in TPBroperty chapter. The professors, despite having a plural
especially if they consider the manner in which the EU tradty of opinions about the TPP, shared the concern that the
negotiators has done so in the CETA? Why are the leggreement is negotiated in a manner Oeven more- secre
interpretations of industry representatives considered morgve than ACTA, which is amplifying public distrust and
important than those of CSOs and NGOs? Who is to be cameating an environment conducive to an unbalanced and
sidered responsible for the consequences of an agreemeintlefensible bnal productO (ibid.). The manner in which the
that will affect almost 820 million transatlantic citizens anehegotiations occur, they reason, Ois inconsistent with the
consumers when neither who offers what recommendationsith core United States democratic valuesO and Oshould be
nor with what interests those recommendations complghangedO (ibid.). The exact same could be written about

remains to be disclosed? the TAFTA | TTIP negotiations. The professors also offered
specibc suggestions as to the way in which the negotia
PARTICPATIONAND CONCIUDING REMARKS tions could be done in a democratic manner, namely, by

offering the US public Othe same information given to
Governmental lack of accountability and untransparen@orporate advisors through the [Industry Trade Advisory
make more difbcult the attempts of civil societies te paCommittees] process.O An example of transparency and
ticipate in any kind of public debate or multi-stakeholdeparticipation is the Marrakesh Treaty to Facilitate Access
policy- and decision-making process. However, in vitiate Published Works for Persons Who Are Blind, Visually
processes that are closed to the public, other stakeholdetstpaired, or Otherwise Print Disabled, the last successful
voices and interests may more easily be heard and canternational intellectual property agreement, which was
sidered. negotiated through a highly participatory and inclusive

process, and which the professors reminded the president
Danny Hakim (2013) wrote in The New York Times about tvas one Owhere all proposals for text for the agreement
newspaper obtaining EC internal documents that evidencedere shared openly with all stakeholdersO (ibid.).
how European trade negotiators had already requested and
allowed corporate lobby groups to set the agenda for thiéhe Trans-Atlantic Consumer Dialogue (TACD), a forum of
TAFTA | TTIP in October 2012, almost nine months befdg&s and EU consumer agencies, participated in the World
the negotiationsO ofbcially started in July 2013. Intellectual Property OrganizationOs (WIPO) Diplomatic Con

ference for the Marrakesh Treaty. The Diplomatic Conference
The documents indicated that the business community soughktas not only open to governmental delegations, but also to
dan active role in writing new regulationsO and wantedNGOS and inter-governmental organizations (IGO), besides
propose &a regulatory oversight group that would have tlhenumber of other invited participants (WIPO 2013). The
authority to continue to ensure that any new or existing transFACD (2013), in their closing address, stated that the treaty
Atlantic rules are compatible, even after trade negotiatioiad set a constructive precedent with its Oexemplary exercise
formally concludeO (ibid.). It comes as no surprise that dfi¢ransparency, civil society participation, and multilateral
proposal also recommended that &business and other stalkmoperationO. Similarly, its Odemocratic process, application
holders would be able to propose regulatory changes to tleé human rights, and the extension of new user rights with
councilO. European trade ofPcials approved, explains Hakimegérds to access to knowledgeO were to be acknowledged.
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Lastly, the TACD indicated that both the TAFTA | TTIP asalthat free and open markets can be established by means
TPP Owould greatly benebt from the level of transparerafyprocesses that are democratic, that is to say, transparent,
democratic participation and multilateralism thiéie]] accountable, and participative. There is nothing free about
enjoyed in this WIPO processO (TACD 2013). dubious proposals of economic growth, employment, and

rules-based trade, especially when they are thrust upon
The various matters that were examined throughout thisitizens and consumers without their consent. That would
article attest that there are signibcant efforts to be madgmply be business as usual.
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TAFTA | TTIP AND TPP
IN COMPARISON:
SIMILARINTERESTS,
UNKNONN OUTCOMES

Ulli Jamitzky | University of MYnster | ullijamitzky@gmail.com

Abstract: 2013 is a critical year for global trade policy. Thdowever, the TAFTA | TTIP is not the only bilateral trade
ongoing trend of proliferating bilateral and multilateralgreement with global dimensions that is currently under
trade agreements has entered into a new stage with Japan@s The negotiations on the Trans-Pacibc Partnership (TPP),
decision to join the Trans-Pacibc Partnership (TPP)} negshich started already in 2006, reached a new milestone when
tiations and the launch of negotiations between the Ellapan, after a long time of hesitation, decided to join the ongo
and the US to reach a comprehensive trade and investmang talks earlier this year and already took part in the 18th
agreement (TAFTA | TT®).top of that, the EU and Japanround held in Malaysia in late July (VerWey 2013). The TPP
also started negotiating a bilateral trade agreement in Aphis been dubbed the brst 21st Century trade agreement due
2013. Due to their sheer size, these trade blocs have tthiés ambitious trade liberalization agenda and is seen as the
potential for signibcant economic and geopolitical implicenterpiece of the US trade strategy (Barbeld 2011). However,
cations.However, the negotiations have been surroundednly now with Japan onboard does the TPP have the potential
by a lack of transparency, making it difbcult to access th&rbecome the new standard for bilateral and plurilateral trade
effects. In order to understand the issues that are currendigreements around the globe. Both, the TAFTA | TTIP and the
under negotiation, this paper aims at providing a compara PP, are at the forefront of global trade policy and are likely
tive perspective on the TAFTA | TTIP and the TPP as teetletermine the future of global trading patterns and rules
as the EU-Japan agreement. Such a comparative perspaot only for the participating countries, but also for the rest
tive will help to pinpoint recurring patterns and interests iof the world as will be demonstrated throughout this paper.
the trade policy of the current three leading trade powers.

By carving out similarities and overlapping developmenTe articleOs argumentation is based on the belief that in order
between these negotiations, the paper ventures to identtfyunderstand a single agreement - whether the TPP or the

the direction that global trade policy is heading to. TAFTA | TTIP - it is indispensable to analyze and compare
both agreements. Countries are usually engaged in several
INTRODJCTION negotiations at the same time and progress in one negotia

tion might have important ramibcations for other trade talks
Since US President Barack Obama announced thes well. Preferential treatment and concessions given to one
the US would start negotiations with the EU to reach reegotiation partner have to be extended to others. This can
comprehensive Transatlantic Trade and Investment Partasily result in what economists call Oa race to the bottomO,
nership (TTIP), also known as Transatlantic Free Trade Andgere mutual peer pressure leads to a situation where eve
(TAFTA), in his State of the Union address in February 204Bpdy is worse off afterwards. Weaker environmental laws
the TAFTA | TTIP is the talk of the town for anyone comnd deteriorating labor rights are probably the most typical
cerned with global trade policy. Covering around 30% ekamples of such a downward spiral. Matthew Rimmer (2013)
global trade, the TAFTA | TTIP would become the world®ses to the following conclusion regarding the concur
largest free trade area. In addition to lowering commaence of TPP and TAFTA | TTIP: OBoth treaties will be mutually
trade barriers such as tariffs, the TAFTA | TTIP also airemforcing. The United States Trade Representative will use
at establishing new rules, standards and procedures time twin treaties to play participants and regions off against
manifold areas that have not been covered by former muwne another, and push for higher standards and obligationsO.
tilateral trade liberalization rounds of the WTO. It is trulf¥his statement clearly shows the need to consider both
an unprecedented mammoth task that deserves the fufjreements in a comparative perspective to pinpoint similar
attention of politicians, scientists, journalists, and last bytatterns and interests as well as differences in the trade poli
not least, the general public. cies of the US, the EU and Japan.
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TPPANDTAFTA |TTIP ! TWIN AGREBMENTS WIH about building or improving ties between negotiation-part
SIMILAROUTLINES ners. By nature, all bilateral and plurilateral agreements are
discriminatory towards non-signatories. The important thing
The governments of the US and Japan as well as the Europganote here is that their discriminatory economic effects are
Commission have been promoting bilateral and plurilaibften accompanied by political discrimination. What does
eral trade agreements for a mix of political, strategic arniis mean with regard to the TPP and the TAFTA | TTIP? The
economic reasons and motives. Clyde Prestowitz (2013poditical and strategic motives behind each trade agreement
former adviser to the Reagan and Clinton administratioare intertwined with the national interests of each state, as
argues that this is also the case with the TPP and the TAR¥&l as its broader foreign policy strategy, and naturally, these
| TTIP: OAs with most trade deals, both the TPP and TAf&tonal interests are more diverse than sole economic ben
have geopolitical as well as economic signibcanceO. Howelets. The administration of George W. Bush (2001 - 2009), for
the similarities between the TPP and the TAFTA | TTIP axample, rewarded political allies in their Owar against terror®
particularly high when looking at the economic dimensioby quickly signing bilateral free trade agreements with them.
of the agreements. Like most other trade agreements, thagpanOs agreements so far also seem to be more symbolic than
both aim at abolishing common tariffs to increase the tradesult-oriented, as most of them were concluded with smaller
volume between the partner countries. But they also aim atonomies (Katsumata 2010).
reducing so-called non-tariff barriers (NTB) to trade such
as technical barriers, sanitary measures, or in general. ==~ N
tape. And even though many industries around the glc |
for example the Japanese agricultural sector, are still hi
protected by traditional import tariffs, NTBs are seen by m
trade experts as the real obstacle to freer global trade (V
2012). Harmonization and mutual recognition of standai
procedures and regulations across industries have been ic
tibed as the most promising method to further facilitate tre
relations (WTO 2012, 150). Therefore, it is no surprise thags
further reduction of NTBs is currently at the core of the
major negotiations (Sunesen et al. 2010).

Another outstanding similarity between these trade ta
is their lack of transparency and the secrecy that has {
rounded each round of negotiations so far. News cover
on the ongoing TPP negotiations has been particul
limited. Unfortunately journalists and scientists have been
very slow to pick up the obvious overlap that exists between
both agreements and investigate this matter more deeplyhere is, however, one noticeable aspect in both the TPP
The TAFTA | TTIP itself however has drawn some maed the TAFTA | TTIP that might indicate a signibcant
attention as a result of the National Security Agency (NShared geopolitical goal of the US and EU. China, despite
surveillance scandal and the resulting fear that an agreemdrging the second largest economy of the world and the
dominated by US business interests would further increasgggest trade partner of Japan and the second biggest trade
the grip of the US government on the internet. The fact thatartner of the EU as well as the US, is not included in the
the EU started negotiations with Japan a few months earltero most inBuential global trade tali&o what are the rea
on the other hand went mostly unnoticed (Pourzitakis 2013j0ns behind ChinaOs exclusion? Is this a deliberate move of
This underlines the challenge for ordinary citizens to stae old trading powers to protect their challenged position
informed about these ongoing negotiations. at the top? Or is this just the normal procedure in which a
group of advanced and open economies that share a similar
But as mentioned earlier, trade agreements are also drivenlyderstanding of the workings of trade policy get together
political interests and it would be misleading to explain suamnd try to push for further liberalization? Against the back
major trade projects mainly from an economic perspectivground of the WTOOs dysfunctional Doha Round and low
Geopolitical and strategic motives usually constitute a crucietonomic growth rates, this seems like a convincing argu
impetus as well. The TPP for example is the most importanent, particularly when considering that China only joined
trade policy project of the current US administration and @he WTO in 2001 and discussions about its treatment of
the same time the cornerstone of ObamaOs pivot towards Astte-owned enterprises among other trade issues continue
making it therefore highly political and symbolic. In a similao complicate matters (The Economist 2012). Politicians and
manner, Japan has expressed its desire to forge closer political
relations with its Asian neighbors and the TPP is seen ag &hina, however, is part of the ASEAN+3 talks and therefore at least

. . P . indirectly engaged with Japan on issues of trade policy. #e ASEAN+3
perfe‘:t platform to achieve this goal (Stem & Vassilev 20:I'?’)r'uegotiations are still at a very early stage and its liberalization agenda is

However, these kinds of free trade agreements are not onlyhot as ambitious as the TPP.

hoto credit: Caelie
Frampton(Flickr)
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trade bureaucrats in the West on the other hand are lookifgONCLUSION
for quick progress in the ongoing negotiations and, because
JapanOs participation in the TPP will likely slow down furtfigre landscape of global trade policy is changing rapidly.
talks from now, are not too keen to invite another Odifbciiifh the TPP and the TAFTA | TTIP there are two trade pro
negotiation partner (Muscat 2013). jects under way that are unprecedented in their ambitious
and comprehensive trade liberalization agenda. This paper
However, it could also be argued that the TPP and TAFT$hdwed that TPP and TAFTA | TTIP, as well as the agreement
TTIP negotiations provide the EU and the US with a limitéettween the EU and Japan, share similar economic goals,
window of opportunity in which they can advance and estalbut tellingly their most signibcant similarity is their choice
lish their positions in trade policy as global standards befor# negotiation partners, which is clearly politically motivated:
China becomes the dominating actor in global trade. Botteliberately or not, they exclude the worldOs second largest
the EU and the US want to set up certain industry, labor aedonomy, China, from their trade strategy. But China is not
environmental standards, hoping that other countries witinly absent from the current negotiations: many of the provi
follow those in order to stay competitive in the global marsions and rules that are part of the tentative agreements will
ket. This brst-mover advantage of the US and the EU wouhéke it very difbcult, if not impossible, for China to join in
force China to comply with their rules. Because even thoughe near future. The next negotiation rounds will show if this
China is rapidly catching up to the US, the EU and Japarstrategy will be successful in counterbalancing ChinaBs grow
terms of Ohard® economic indicators, such as GDP growtlingridRuence in trade policy or even pressure China to adopt
trade volume, its capability as a rule setter in global tradecisrtain rules and provisions promoted by the US and the EU.
still lagging behind. And against this background OAmerica is
trying to design a trade regime which China will eventualljowever, these agreements actually all share one bad habit,
have to join - rather than getting to set its own rules as itghich they even have in common with ChinaOs agreements:

clout increasesO (The Economist 2013). their being negotiated mainly in secrecy.
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Abstract: Most writing on TAFTA | TTIP has focused on it
impact on the two involved economies, the EU and the U™
The present article brings to the analysis of the transatlant, &
free trade agreement those third countries which will soo
have Deep and Comprehensive Free Trade Agreeme;
(DCFTA) with the EU suchvi@dova, Georgia, Ukraine and
Morocco. It is noteworthy that whereas the US requests frd
its FTA partners to implement World Tr&iganization
(WTO) commitments and respective domestic legislation, t
EUOs precondition in DCFTA negotiations is approximatio
partner countryOs trade related legislation to that of the H
The EU and US have different regulatory approaches to
areas covered by FTAs such as sanitary and phyto-sanite
measures (SPS) or geographical indications (Gls), wh
means that some US-originated products, such as Galifa.
nian champagne or mozzarella, face trade restrictions in the
EU. Interestingly, the EU requests its DCFTA partners to apply

the same restrictions on US products. The article explaiwas held in July 2013 in Washington. The objective is to bnal
these different approaches and argues that unless the EU azé trade talks and sign the agreement within approximately
US bnd a compromise on non-tariff barriers where systentwo years, after which ratibcation procedures will start and
differences exist between the two, the EUOs DCFTA partrars these are completed, the agreement will enter into force.
(Eastern Partnership and South&faditerranean coun

tries) will be forced to introduce trade restrictions on sonfée HLWG recommended to conclude a comprehensive trade

(Flickr)

it: mac_ivan

US products once DCFTAs are implemented. agreement with the objective to entirely liberalize tariffs and
cover non-tariff barriers (NTBs), the so-called Obehind-the
TAFTA |TTIPAND ITSESTMATEDBENHBAT border® measures (High Level Working Group on Jobs and

Growth 2013, 1-2). As the tariffs between the two partners are
During the summer of 2012, the US and the EU decidedaioeady relatively low (on average only 4%), the main emphasis
start negotiations on a Transatlantic Trade and Investmeot the TAFTA | TTIP will be on the removal of non-tariff bar
Partnership (TTIP) agreement, also referred to as a Tranigrs to increase trade and boost investment.
atlantic Free Trade Agreement (TAFTA), with each other.
This will be a comprehensive trade agreement between tWo evaluate the impact of the TAFTA | TTIP, an independent
partners which together account for half of global output istudy by the Center of Economic Policy Research in London
goods and services as well as 30% of global trade. Bilatavas commissioned by the EU Commission and completed in
trade in goods between the EU and US amounts to approkarch 2013. The study analyzes the potential impact of the
mately !500 billion (DG Trade Statistics 2013). agreement and concludes that an ambitious and comprehen

sive trade pact, once fully implemented, will bring signibcant
After the bnal report of the specially created High Levedhins both for the EU and the US B change in Gross Domestic
Working Group on Jobs and Growth (HLWG) studied the pd3roduct (GDP) is estimated to be annually !119 billion and
sibility of TAFTA | TTIP and made a recommendation to th5 billion respectively. EU exports to the US are estimated
EU and US in February 2013 to embark on the TAFTA | TidRyrow by 28% (1187 billion) and US exports to the EU by
both sides started to prepare the negotiations. The brst rouhtb0 billion (Center for Economic Policy Research 2013, 3).
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It is noteworthy that the EU and US have different approaches
when concluding such agreements with third countries.
Whereas the US mainly requests from its FTA partners te imple
ment WTO commitments/regulations and respective domestic
legislation which should be in place, the EUOs precondition and
most difPcult requirement is approximation of partner countryOs
legislation to that of the EU. For this purpose DCFTAs with the
EU have extensive lists of legislative approximation tables which
require the EUOs partners to adopt and implement regulations
similar to the EU within the agreed timeline. This EU require
ment is comparable to the one towards accession candidate
countries and is connected with regulatory costs for the state
as well as private sector.

Most importantly, the US and EU have different approaches
to a number of key areas such as SPS, TBT and Gls, which
means in practice that some US-originated products are either
not allowed to be imported in the EU or face restrictions and
specibc regulation. This has as a consequence that the states
According to the study, EU and US trade with the rest of thich have DCFTA with the EU, and consequently have har
world would also increase by over 133 billion. Overall, theonised their legislation, will have to introduce restrictions
extra bilateral trade between the two blocs, together witlowards some products originating in the US once they start to
their increased trade with other partners, would represemmplement their legislation approximated with the EU.

a rise in total EU exports of 6% and of 8% in US exports.

This would mean an additional 220 billion and 240 billion The above-described means, in practice, that unless the EU
worth of sales of goods and services for EU and US basetl US bnd a compromise on key non-tariff barriers where

producers, respectively. systemic differences exist between them, an increasing num

ber of DCFTA partners of the EU will be forced to introduce
DIFFERENCES INPFRQACH BETWEEN HEEU restrictions on trade with the US. Non-agreement on systemic
AND THE U5 differences will have as a consequence that the higher the

number of countries which have DCFTAs with the EU, the more
It is noteworthy that most of the writing on the TAFTA | TTlfestrictions US exports to these countries will face.
so far has focused on its impact on the EU and US economies
and its sectors, and limited attention has been paid to thdoreover, a country that aims to have a free trade agree
benebt or disadvantage that the TAFTA | TTIP will bringrteent with both the EU and US is caught in between opposing
third states. The present article brings to the analysis of tla@proaches of the two partners in some key non-tariff related
Transatlantic Free Trade Area those third countries which wélfeas of trade.
soon have Deep and Comprehensive Free Trade Agreements
(DCFTA) with the EU, such as Moldova, Georgia, Ukraifibe issue becomes more relevant since, after the obvious failure
and Morocco. of the Doha liberalization round in the WTO framework, the
EUOs trade policy became increasingly focused on bilateral free
Being a new approach in the EUOs free trade policy, cencepade agreements. The EU is currently engaged in a number of
ally DCFTA is close to free trade agreements concluded BBA negotiations b including with countries such as India, Japan,
the US. It means a comprehensive agreement, which cov€enada, Thailand, Vietnam, and Malaysia. The EU is concluding
not only the elimination and/or reduction of tariff barriersDCFTAs with extensive legislative approximation requirements
in trade (like the so called simple FTAs), but also of nowith countries of the Eastern Partnership (EaP) initiative in its
tariff barriers (NTB). These agreements regulate areas sucteastern neighborhood and Southern Mediterranean countries.
investment, customs, intellectual property rights (IPRs), geo
graphical indications (Gls), technical barriers to trade (TBJ)nce the so-called DCFTA is a new concept in the EU and
sanitary and phytosanitary measures (SPS), competitimnost of such agreements are still under negotiation, there is no
policy and public procurement. This means that, in contraBICFTA in force yet. As of today, the EU has concluded negotia
to simple FTAs which only cover tariff liberalization, partiggns on a DCFTA with Ukraine, Georgia, Moldova, and Armenia
to comprehensive trade agreements commit to cooperate fhowever, Armenia recently declared that it wants to join the
regulatory spheres and establish common approaches in t@eistoms Union, composed of Russia, Belarus, and Kazakhstan,
above mentioned NTB areas with the aim to facilitate tradand consequently the process related to the DCFTA between
the EU and Armenia stopped). In addition, the EU launched
1 As aresult of pressure from Russia and the apparent piorities of the DCFTA talks with Morocco in April 2013 and there is a declared
o o e o ““““obiective o embark on negotiaions with Egypt, Jordan, and
Summit in Vilnius at the end of November 2013. However, unlike Tunisia in the near future (EU Commission Memo 2013, 3). Other
Armenia, it did not reject the association agenda entirely. EU empha EU-negotiated free trade agreements, a|th0ugh Comprehensive‘
sized that the door for Ukraine is still open and western politicians are not referred to as DCFTA and regulatory approximation

hope that AA and DCFTA will be signed in 2014. #e prospects and . .
timing of signing the agreement are still unclear. requirement is not a key component of such FTAs.
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Once the countries mentioned above introduce and sta® where Soviet-time standards still apply. In practice, this
implementing requirements of EU regulations according tmeans that these countries have to restrict imports of all
DCFTAs, they will have to introduce restrictions in trade wigiroducts without CE marking. Therefore, there continues
the US and prohibit or limit imports of certain US products$o be the need to study in detail what specibc consequences
To better illustrate this, | will provide a number of exampletsie TAFTA | TTIP will have in the TBT area and with regard
to trade with industrial products between the EU and US.
Geographical indications (S)
EU regulations protect geographical indications and-prod’HE CASE - GEORIIA
uct protection is tied to their geographical origin. The US
approach is different and oriented towards the protectioGeorgiaOs example is a notable case because it Pnalized nego
of trademark rather than geographical origin of the productiations on the DCFTA with the EU and has also declared its
For example, whereas the EU only acknowledges champagigective to negotiate a free trade agreement with the US. An
produced in the respective area of France called Champagmloratory process with this purpose started in 2012 and the
and prohibits sale of any products called champagne nbligh Level Dialogue on Trade and Investment between the
produced in this region of France, it is perfectly Pne in tHéS and Georgia was launched.
US to produce and sell Californian or other sparkling wine
called champagne. In this case, not geographical origin tRdth the EU and the US are important and strategic partners for
trademark is subject to protection under intellectual propertfzeorgia not only economically, but also and most importantly
rights regulations. The EU not only prohibits the import gfolitically. Restricting import regulations for US products could
such US products, but also requires from its DCFTA partnérmscome an issue in US-Georgian relations. Georgia would
that they do the same. Because the EU strictly requiresli@ve to bnd a way not to apply its EU-negotiated regula
DCFTA partner countries to adopt an EU approach in Gl pt@ns to US products, which B in turn  would seriously upset
tection, these countries are forced to prohibit the import anthe EU. The same can be said about other states referred to
sale of respective US products on their markets. throughout this article.

Sanitary and phytosanitary measureSHS) CONCILUSIONS
The EU strictly regulates and limits the production and
sale of genetically modibed organisms (GMOs) as wellTassummarise, the differences in regulatory approaches
hormone-treated products. The US, on the contrary, hasrathe EU and the US in key trade related areas, as well as
science-based approach in agriculture and a more liberéile growing trend in the EU to conclude DCFTAs with third
attitude in this respect. In reality this difference in approaatountries with substantial regulatory harmonization impact,
means that genetically modiped and hormone treated agresult in the following situation: states in Eastern Europe and
cultural products produced in the US face import restrictionthe Southern Mediterranean harmonise their trade related
in the EU. If no common ground is found between the US aregulation with the EU acquis, which means that:
the EU in this area, US products will face similar restrictions
in all countries which will have DCFTAs with the EU and wal) US imports into those states will face non-tariff barriers
have harmonized their regulation with the EU in the SPS aredter harmonization is done, and, b) possible future nego
tiations on FTAs between the US and these states will be
Whereas the EU aims to keep GMOs as an exception freabstantially complicated - since these states apply legisla
the TAFTA | TTIP, the US seems to be determined to negott&de harmonized with the EU acquis in areas where the EU
an acceptable deal with the EU, aimed at liberalizing GM@d the US have substantially different approaches.
import from the US to the EU.
Negotiation on the EU-US free trade agreement is a unique
Technical barriers to tradeTBT) opportunity to bridge the above-mentioned and other
EU regulations prohibit the circulation of industrial productsystemic differences in approach. Accordingly, it is recom
not produced according to EUOs technical regulations onritended that separate research be conducted about the
market. This means that only products which satisfy sp@npact of the TAFTA | TTIP on thirds states that are harmo
cibcally EU technical requirements and parameters and haviging their legislation with that of the EU, as well as how it
the respective CE mark can be imported and sold in the Bidll impact their trade with the US. TAFTA | TTIP negotiators
The EU extends this same requirement towards its DCF®A both sides of the Atlantic are advised to analyze and take
partners, some of which mainly trade with their neighbotinto account the relevant conclusions of such research.
ing Commonwealth of Independent States (CIS) countries
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Abstract: The Transatlantic Free Trade Agreement (TAFTA)®order to minimise these negative effects, the following
currently known as Trade and Investment Partnership (TTHRicle argues that the transatlantic partners must ensure
b may be negotiated in Brussels and Washington, but the rthe benebts are not exclusive to TAFTA | TTIP signatories,
ples will be felt throughout the global political and economilbut also extend to third countries. This could be achieved
landscapeOf particular concern to developing countries andhrough a policy of mutual recognition of standards extended
Africa in particular is the potential for the TAFTA | TTIP to third countries with RBexible rules of origin. This action
have trade diversion effects, thus making entry into the tranwould help reduce trade diversion concerns in Africa and
atlantic market even more difpcult. To minimise this potentidle developing world while sending a signal that the trans
for negative spillover effects, the EU and the US have d#ikantic partners are still committed to an open global trading
option of adopting a mutual recognition policy applicable teystem despite the ongoing deadlock at the Doha round of
third countries with Bexible rules of origin. While this decisionultilateral negotiations.
lies with the EU and the US, African countries can also take
steps towards minimising their vulnerability by expandingince the direction of the TAFTA | TTIP largely depends on
intra-Africa trade through further regional integration andthe political and economic intentions of the transatlantic
expanding trade with emerging powers, who have strengtpartners, it is arguable that African countries cannot afford
ened their political and economic relations in recent yearsto idly wait for the bnal agreement and should, in the mean
time, remain committed to increasing intra-Africa trade
INTROJCTION: ARICAOEHANGING ECONOMIC through regional integration  while continuing to expand
LANDS@\PE their trade with emerging powers. A combination of these
actions reduces AfricaOs vulnerability, ensuring that fears of
In an address at the University of the Witwatersrand, Deputade diversion in the TAFTA | TTIP are minimised.
Director General of the World Trade Organization (WTO)
Valentine Rugwabiza (2012) noted that Africa remains tiBADEDIVERSION VERIS TRADECREATION IN HE
most fragmented continent in the world, with 54 countrieJAFTA | TTIP
and very low levels of intra-regional trade. She stated that
intra-Africa trade stood at approximately 10%, comparir@ne of the main concerns in any preferential agreement is
unfavourably with the EU (70%), Asia (52%), North Ametica discrimination against third countries. Jacob Viner dem
(50%), and South America (26%). To compound this, Africa@sated that Otrade diversion occurs when the dismantling
share of world trade was a mere 3%. This combinationadfftrade barriers gives goods and services from the partner
factors ensures that African countries remain vulnerable wountry a competitive advantage and consequently trade with
external trade patterns and regulations. third countries is diverted to the partner country even if the
third country can produce the relevant goods and services
Within this context, emerging powers have increasingiyore efbcientlyO (Mildner & Schmucker 2013). A proliferation
become of importance for African nation states, with recenf FTAOs also leads to a growing number of different rules of
economic growth across the continent partly attributed torigin, which determine the economic nationality of prod
these growing ties and demand for primary commodities anttts (Kommerskollegium National Board of Trade 2012), thus
investment in mining, infrastructure, and other sectors (Capreventing non-signatories from benebpting without making
mody 2013). As a bloc, the BRICS have become Africas laayestssions. This increases the obstacles to trade for non-
trading partners, with trade expected to reach more than W&natories to a preferential trade agreement, especially for
$500 billion by 2015, of which 60% will come from China. bmaller businesses not able to comply with different regula
2012, trade with the BRICS had risen to $340 billion, whichtasy frameworks (Mildner & Schmucker 2013).
10 times higher than the value of trade in 2002 (Ncube 2013).
Basing its assessment on a study by the Centre for Economic
Despite these developments, trade with the EU and the B8licy Research (CEPR), the European Commission ¢(EC) pre
continues to be of great importance, heightening the releicts that a TAFTA | TTIP would have a positive impact for the
vance of the ongoing TAFTA | TTIP negotiations. The biggessit of the world, even to the amount of 199 billion (European
threat to African countries lies in the potential for the TAFTE&ommission 2013). However, a different study conducted by
| TTIP to have trade diversion effects, making it more dihe ifo-Institute comes to different conclusions. Both exam
bcult for their goods and services to access the transatlanitie two scenarios: the brst with an elimination of tariffs in
market. This would essentially mean less trade with thade and a second consisting of a comprehensive liberalisa
transatlantic partners, further marginalising a continent thdaton scenario, which also includes the reduction of non-tariff
already plays a minimal role in global trade. trade barriers (Felbermayr et al. 2013, 8).
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(EPADSs), which cover areas such as
intellectual property rights (IPROs),
sanitary and phytosanitary stand
ards (SPS), public procurement,
investment, and services. Fears in
African countries partly stem from
analyses that the losses in customs
duty would surpass the gains of a free
trade agreement with the EU (Patel
2007, 4).

The TAFTA | TTIP also comes at a
time where AfricaOs preferential trade
regime with the US faces uncertainty
due to the Africa Growth and Oppor
tunity Act (AGOA) expiring in 2015.
Initiated by the Clinton Administra
tion in 2000, it grants preferential
access to 39 African countries. Since
it relies on Congress for extension, it
remains essentially a one way pref
While the CEPR estimates gains to non-signatories (199 bierential agreement. Of concern for African countries is the
lion), these are mostly distributed within the OECD countriggowing eagerness on the part of the US to exclude countries
(139 billion) (European Commission 2013). Thus, even undéfeels have graduated from this scheme, thus following the
this optimistic study, the gains would be shared dispropotogic of making it a stepping stone for a fully Redged FTA
tionally, with Africa likely getting the least gains. Using(dlaumann 2013).
different methodology, the research conducted by the ifo-
Institute is more explicit about the global distribution of gainé lot is clearly at stake: an open TAFTA | TTIP might yet con
and losses, making it vividly clear that exports from Africaince African countries that the EU and US are still sensitive
countries would be negatively affected, while the impact do the needs of developing countries, while a closed agree
welfare also shows a decline. ment will only cement the view that developed countries

are not supportive of the developmental goals and needs of
According to the study, countries of the Maghreb, with whidhe global South. This is likely to nudge them politically and
the EU has an FTA called the Euro-Mediterranean Agreemeatonomically closer towards emerging powers. The manner
would lose under both a limited (tariffs only) and a comprén which non-tariff barriers are regulated will thus have a
hensive scenario (reduction of tariffs and non-tariff barriershearing on perceptions towards the transatlantic partners.
European companies would become more competitive, whi@Non-tariff barriers assume various forms, but one impor
EU imports from the Maghreb would decrease as Otraditiotait way to liberalise them is to unify product standards or
trade diversion effects predominateO (Felbermayr et al. 2@llBw automatic domestic acceptance of products that are
16). Given the political turmoil in the region and added neatlowed for use abroad. That can also assist third countries:
to bring about stability and improve their economic outlookf a product satisbes the standards of one member country in
this scenario is worrying for the region. North and West Africafree trade zone, it may then be allowed for sale in alt coun
are especially affected, since they traditionally have extensivies of the zone, even if it comes from a third country. With
trade relations with Europe. The Ivory Coast and Guinea dne adoption of standards, third countries can minimise the
the biggest losers as their exports into the EU are affectedde diversion effects that are harmful to themO (Felbermayr
by the USA. While East Africa may fare a little better dueetival. 2013, 27)
its closer proximity to larger markets such as China; Uganda
and Tanzania record big loses (ibid., 28). COUNTERING THENEGATIVEEFFECTS ® THE

TAFTA |TTIP
As the largest economy in Africa, South AfricaOs trade into
the EU would also suffer the effects of trade diversion, &sorder to reduce the negative spillovers, the transatlantic
South African companies face increased competition witbartners have the option of adopting a policy of mutual rec
US companies in the EU. This would mean that South Africa@istion of standards with Rexible rules of origin extended
current FTA with the EU, in the form of the Trade, Develofo third countries. Researching the impact of standards and
ment, and Cooperation Agreement (TDCA) signed in 1988 reduction of non tariff barriers in regional agreements,
would now have fewer benebts. With these results, the if@aditya Mattoo and Maggie Xiaoyang Chen (2008, 838ff.)
study is unequivocal: African countries stand to lose accelsad that Osuch agreements increase the trade between par
to the transatlantic market (ibid., 27). ticipating countries but not necessarily with the rest of the

world. Harmonization of standards may reduce the exports
The picture painted is particularly worrying at a time wheaf excluded countries, especially in markets that have raised
the EU puts pressure on African regional economic blotilse stringency of standards. Mutual recognition agreements
to sign comprehensive Economic Partnership Agreemerase more uniformly trade promoting unless they contain
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restrictive rules of origin, in which case intra-regional tradaow operate in 21 countries, while Glo, a Nigerian mobile
increases at the expense of imports from other countrieo@erator, has also increasingly expanded in its region. These
This means if the TAFTA | TTIP adopts a policy of muti@mpanies are all increasingly breaking down regional
recognition with Rexible rules of origin, negative spilloversarriers and expanding intra-Africa trade. In 2009, South
may be minimised. Africa invested $1.6 billion (FDI outRows) into other African
nation states. Despite these positives, intra-Africa trade still
Mattoo (2013) argues that Owith mutual recognition, the Edhains too low. Regional economic blocs will play a central
and the US would accept each otherOs standards or conforate in further breaking down trade barriers, to unlock the
ity-assessment procedures, allowing brms to adhere to thdl potential of African economies, and to reduce the vul
less stringent requirements in each area. If the policy wenerability to external changes.
extended to third-country brms, it would have a powerful
liberalising impact.[E] If however, the [TAFTA | ] TTIP excludedstly, African countries must seize opportunities provided
third-country Prms from the mutual recognition policy, theiby the growing role of emerging powers. This means using
competitiveness vis-"-vis European and American cempahe added revenue to invest in trade related infrastructure
nies would diminish substantially.O With this option ultimatelyhile moving away from primarily shipping raw materials
relying on the transatlantic partners, it would be sensible feowards the benebciation of goods and building local value-
African countries to be proactive and take pre-emptive steglding industries. This will take political will but ensure that
to minimise the potential negative effects. African countries increasingly become less vulnerable to the
constant changes of the global trading system (Elumelu,
This would mean remaining committed to increasing intra©ppenheimer 2012).
Africa trade. This is important since Sub-Saharan African
countries continue to have higher non-tariff barriers betweeiThe BRICS account for 40% of the world population, one
themselves than on trade with third countries. Such an effarfth of global output and nearly a bfth of all trade and FDI
must involve continued efforts to harmonise regionaltechows, while their development cooperation across Africa is
nical regulations and standards, sanitary and phytosanitalgso growing rapidly. These trends are likely to continue in
measures as well as rules of origin, which have all added dige coming years (United Nations Economic Commission for
nibcant costs to doing business in Africa (Rugwabiza 2012frica 2013), putting African countries at a position to make
strategic decisions that impact their economic landscape.
Tony Elumelu and Jonathan Oppenheimer (2012) argue thidhile trade with emerging powers cannot replace trade with
a new generation of African entrepreneurs and business#te transatlantic partners, a combination of intra-Africa trade
is emerging, challenging traditional incumbents with newith increased trade with emerging powers allows African
models and strategies. Examples include KenyaOs inforooamntries to be less vulnerable to trade diversion effects in
tion and communications technologies companies, anithe TAFTA | TTIP, while ensuring that they are not purely at
Nigerian banks such as the United Bank of Africa.-In tehe mercy of negotiators in Brussels and Washington.
ecommunications, South African companies such as MTN
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Abstract: As China is moving up the value chain, both thtae world will set a precedent that can hardly be matched
EU and the US have seen their export shares decliningoijnany other regional initiatives, and b thus B coerce other
markets that they have traditionally dominated. This guarcountries to follow the EU and US commercial imperatives.
titative and qualitative evolution of Chinese exports has been

to some extent attributed to ChinaOs mercantilist natioiSIIRATEGIC CALCULATIONS PREDKINANTLY SHAFE
industrial policy and its leading industrial conglomerate GREAT ECONQMIC SHFTS

the StateOwned Enterprises Q&s). An inquiry of ChinaOs

strategic calculations vis-"-vis the TAFTA | TTIP would thukhe causes of the brst three tectonic shifts were shaped by
provide a better understanding of the EU and US impetowstly strategic and political, rather than technical, calcula
for a grand trade agreement which could shape the norntions. The fourth shift (the great recession), clearly an outlier,
of the 21st century commerce, and secure the future of a Mas caused by regulatory and other institutional debciencies
eral economic order. Chinese elites view the TAFTA | Tdfithe US political establishment.

both as an opportunity and a thre@n the one hand, an

exclusive agreement may force China to follow a balancidgin 1979, China embraced the markets, since its economy and
strategy and form competitive regional trade blddkghe political system were too weak to protect her from Soviet
other hand, an open and transparent TAFTA | TTIP may welimperialism. Industrialization and the subsequent build up
engage Beijing to liberalize its economy, and seek to con of a strong military had monopolized the strategic calcula
structively reform rather than expel the current liberal global tions of Chinese elites since the era of the opium wars.
order. The latter option has been the ultimate end of the US

deep engagement strategy towards a rising China. a In 1989, the collapse of the Berlin Wall was the outcome of

a long and berce antagonism for world hegemony between
TAFTA |TTIP ! THE 5TH TECTONIGSHFT INCONTBM! two blocks adhering to diametrically opposing ideological
PORARY POLITIGAL ECONOMY paradigms: communism vs. liberalism.

In the recent history of economic integration and globalizaa In 2001, the entry of China in the WTO was greatly-facili

tion three dates may well capture the attention of economic tated by WashingtonOs strategic belief in the effects of

historians: free trade on ChinaOs political system as well as by ChinaOs
decision to go global and import technology. The 1995

The brst is December 1978, during the third plenary sessioPentagonQOs East Asia Strategy R@pag 1998) predicted

of the 11th CPC Central Committee, when Deng Xiaopinghat the trade of goods would lead to a trade of ideas (Shi

presented the opening up and reform policy. Under his-trans 2013). Eventually, trade and commerce would liberalize the

formational leadership, China, the worldOs most populouspaque and authoritative one party system of governance.

nation, would open up its market to foreign investors and This Odeep engagementO (Nye 1995) would soften the fear

gradually embrace the Oinvisible handO of the market albetat a rising power inspires to a status quo power, and ulti

with strong state supervision. mately motivate China to become a liberal partner in peace.
OBy the time China would be strong enough to challenge

Eleven years later, on the 9th of November 1989, the collapsé¢he system, she would have already become reconciled

of the Berlin Wall and the degeneration of Marxist-Leninism, with it@ Treat China as an enemy and it will become one,

made the Bretton Woods Institutions - the World Trade Organ Nye would famously proclaim (Nye 1995).

ization (WTO), the International Monetary Fund (IMF) and the

World Bank - the movers and shapers of a liberal econorrH.Clmerestingly, in his recent visit in China, FordOs CEO made public a

order; that is, of a model of interstate relations shaped by post-letter sent by Sun Yat-sen, the father of modern China to Henri Ford

WWII US strategic interests and priorities (Ikenberry 2011).  backin 1924. Sun asked Ford to visit China and with the support of
the government, to industrialize the southern part of the country. For

) R . ) ) ) B ) Sun, ChinaOs agricultural economy had created a power vacuum that
In 2001, China, Oa diva of gigantic proportionsO (Allison 201&)yld attract potential predators and lead to a new great war in Asia

joined the WTO and espoused free trade and commerce. Thetnd beyond. His ominous prediction woyld be con!rmed by history
d d b . d lib | . d thirteen years later with imperial JapanOs invasion of China, see: #e
world seemed to be moving towards a liberal economic en ‘Atlantic (2013): When the Father of Modern China O"ered Henry

Yet, seven years later, the unforeseen collapse of Bear Sternsprd a Job. Available online: http://www.theatlantic.com/china/
a Otriple AO Wall Street investment bank, triggered the Ogr%%‘_'é‘i’jm;gél?(gghe“"he'fathe'"’f'mOdem'Ch'”a"’ ered-henry-
recessionO (Grusky & Western et al. 2011), and pausedzaFl7

f inalv teleoloaical lib Lint i or a comprehensive commentary of the report see Bandow (1999)
I pr min | Ioeral In ration.
year process of see gly teleologica era egratio 3 #e argument that the trade of goods will lead to the trade of ideas is
a version of KantOs perpetual peace theory, expressed by the Wilsonian
Following Pve years of economic and political uncertainty,foreign policy tradition of the United States. In modern political

a new initiative may well cause a bfth tectonic shift. Thetheory, itis re$ecte_d in th_e so-called democratic peace hypothe5|s.
For a comprehensive review of the US dogma towards China see the

TAFTA | TTIP could shake the world, for the size of the EUi999 Rand classic report: Khalilzad & Shulsky et al. (1999). For a
and US commercial relationship fully outperforms any other. more recent assessment of the US strategy towards a rising China see
In addition, such a broad and deep agreement between th Friedberg (2011). Friedberg uses the term OcongegementO to describe

- } ) qhe current US policy towards China and supports a new strategy that
two biggest and most technologically advanced markets inwould upgrade containment without however eliminate engagement.
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It is thus not an exaggeration to examine the decision of titeed Kempe (in: Nolan 2012) argued that the future challenges
European Union and the United States to promote the TAFBAthe transatlantic community should be looked at much

| TTIP as a vehicle advancing a strategic end: to liberalimere through an economic and a security prism. Accordingly,
the Chinese economy further and integrate China into then economic version of NATO would enhance the EU-US
Western shaped liberal global order. Indeed there have besecurity and foster more integration. lan Bremmer (ibid.) had
many voices arguing that Beijing has taken advantage of é@spanded the concept of Economic NATO to Asia to include
WTO position to promote ~ la carte liberalization, hijackinglapan and other Asian countries through the Trans-Pacibc
market shares from European and American companies. Tiartnership (TPP). Michael Froman (2013), US deputy national
most vocal criticism focuses on the cornerstones of Chinagsurity advisor, is directly involved in the negotiations for
economic expansion: the State Owned Enterprises (SOtag) TAFTA | TTIP and has openly stated that the TAFTA | TTIP
(Macgregor 2012). American and European analysts suppws$ broader goals than a traditional free trade agreement. It
that the state has offered a constant Row of subsidies to theains to shape the global multilateral trading system and set
economic behemoths and has thus distorted fair play (Haleyn&w global norms, Froman argued. Last, but not least, the
Haley 2013; Macgregor 2012). It should therefore not be s€angressional Research Service in its July 2013 report (2013,
as a mere coincidence that an important principle of TAFTA on the TAFTA | TTIP clearly supported that:

| TTIP is the Olevel playing beldO and the full transparency of

state support and market intervention. The two sides also seek to use everfli@® commitments on

the global scene: to advance multilateral trade liberalization, set
CHNAOSOMPREHENSIVEECONOMIC ASCENDENC globally-relevant rules and standards, and address challenges
AND THEWESTOREACTION associated with the growing role of China and other rising eco

nomic powersREPs) in the global economy.
In 2001 Chinese exports accounted for less than 5% of world
exports. By 2012, their share had more than doubled to 12&0a nutshell, the TAFTA | TTIP can be seen as the eco
In 2013, 95 Chinese companies are included in the fortunemic pillar of WashingtonOs security strategy addressing
500 (the 10th consequent year-on-year incre&88)of them, the challenge of a rising China. As Ignatius (2012) has put
almost nine out of ten, are SOEs representing more than 14%he TAFTA | TTIP along with TPP form the great vision of
of the listOs aggregate revenues (Caijin 2013). Although Boesident Obama to set the norms of world trade in the 21st
relation does not imply causation, many Western economistentury and pressure China to open up its economy and limit
and politicians view the sharp increase of Chinese exports wite support to SOEs. If successful, this will be OObama0s last
suspicion. The ownership regime of many of ChinaOs economiglegacyO in reinvigorating the liberal global order.
champions reveals a strong connection with the state and
possible access to OabundantO sources of support. A newly Pubting a personal discussion with the author in Beijing, an
lished report on Transatlantic Trends (German Marshal Fuedonomist from a leading American think tank stated that
2013) underlines that the majority of the public in the UniteBresident ClintonOs decision to permit ChinaOs entry into the
States and Europe now see China as a rising economic thraAfTO without a full commitment to liberalize and open up its
economy was a grave mistake for the American and European
Hence, it comes as no surprise that the US Congressiopedsperity. The TAFTA | TTIP would somehow correct this
Research Service (Akhtar & Jones, 2013) supports tmitake, he insisted; in addition, China would Pnally bnd a
TAFTA | TTIP will also Oseek new or expanded commitmestitsng reason to open up its Pnancial sector to US invest
in areas such as regulatory coherence and 021st cenmey(s, an issue high on the bilateral agenda of negotiations
issues, including state-owned enterprises-issues either ndietween the two sides.
discussed or only modestly discussed in prior FTAsO.
At brst glance, the US seems to be the most aggressive
AN ECONQMICNATOO? promoter of TAFTA | TTIP; however, the EU has also been
vocal promoting Oa level playing PeldO. Even Germany, which
Even before President Barack ObamaOs January 2013 Statently enjoys record trade Rows with China, has grown
of the Union address, David Ignatius (2012) cited the straimgreasingly uncomfortable with BeijingOs protectionist
commitment of the then secretary of State, Hillary Clintodrive to high value-added products (Spiegel 2013). For some
to form a version of OEconomic NATOO and shape the @ateans, China may limit its dependency on German tech
norms of the 21st century. General James L. Jones (2012pdlogy and thus turn into a Perce competitor. Arguably, the
former Supreme Allied Commander in Europe, went eveecent solar panel dispute can be seen against this back
further and directly linked a possible TAFTA | TTIP with thiFop, even though, in the end, Germany opted for pragmatism
willingness of the Atlantic partners for a strong North Atlarend aligned with Beijing against the European Commission
tic Treaty Organization (NATO) in the 21st century. Aim¢Bondaz & Trigkas 2013; Dalton 2013).
a year earlier, the German Marshall Fund had called for an
economic Ocoalition of the willingd to enforce the new trad&TA | TTIPAS SEEN IBEIJING
norms decided by the United States and Europe since Othe
rise of Asia has eroded the trade leadership role played \While the United States and Europe form their grand eco
the transatlantic partners in the past decadesO. nomic and security strategy and negotiate TAFTA | TTIP, China
has also searched for a counter-strategy. Before examining the
concrete steps that China has undertaken, it is crucial to focus

4 For a detailed analysis on market shares and the evolution of Chinese K _ ~ i
exports see: Susted & Nishioka 2013; Li 2012, on the rhetoric behind the countryOs trade and investment

56



policies that the West observes with increasing suspiciorRartnership as a direct [l
Chinese elites argue that the post-Cold War global ordeompetitor to the TPP
was shaped at a time when China was weak and absgfttang 2013).
from the global stage. As TsinghuaOs Yan Xuetong (2013)
has put it, the United States is not willing to renegotiAs Shi Zhigin (2013)
ate the Potsdam and Yalta agreements with China. Jdfes put it, China has [§
Mearsheimer (2013) in a conference at Tsinghua Universitye economic leverage §
argued that China is the most realist power in the worltb play the game of the
The country is thus gradually liberalizing following a pac®trade noodle boWwIORE
that optimizes its own strategic, security and economignd to some extent &
goals. balance a US-EU trade
agreement. However,
Many Chinese recall AmericaOs early to mid-19th centacgording to Shi, such
economic strategy as inspired by Alexander Hamiltord&bs outcome would
Economic Report on Manufactures (Carey 1827) anddermine the global economic recovery. The best scenario
applied by Henry ClayOs American System (Clay and Mopild be the negotiations for the TAFTA | TTIP to be as
kins et al. 1959), to justify their own economic imperativespen and transparent as possible and pay attention to other
The American system was based on three protectionistajor trade actors and the concerns of the public. An open
pillars: tariffs, a national investment bank and subsidigsocess in the Atlantic that would allow China and other
for infrastructure5. Chinese policies in many ways re3eobuntries to voice their worries could potentially facilitate
similar tactics. State-owned banks have provided liquidithe reform of large SOEs and subsequently increase the
to large SOEs en masse and thus facilitated their Ogagfigciency of the global economy. Unfortunately, as of today,
globalO €~{ ) strategy (Macgregor 2012.addi  negotiation texts are not even open to legislators, and this
tion, Beijing has funded major projects of infrastructuresaises uncertainty and mistrust not only within civil society
housing, and research and development (R&D). Evem both sides of the Atlantic, but also in China and other
though at brst glance such policies can be seen as pwmerging economies (Venhaus 2013).
dirigisme, in many cases subsidies and accessible low
cost capital increase economic efpciency. In that sensverall, Chinese elites look to the TAFTA | TTIP with-scepti
the infant industry argument7 and the need for largeism. The public statements of leading EU and US decision
economies of scale can provide a reasonable justibcatiorakers and intellectuals on the necessity for an Economic
for ChinaOs economic strategy. After all, back in 2001, BEATO to counter ChinaOs increasing economic clout have
jing used similar arguments to successfully tame some lséen well noticed in BeijingOs elite circles. China in principle
WashingtonOs fears and facilitate ChinaOs WTO entryddtest not object to bilateral negotiations and also looks to
ChinaOs recent assertiveness in Asia combined withtlis TAFTA | TTIP as a catalyst to boost the efbciency of its
going global economic strategy 2.0 (CSIS 2012; Campiminomy. The factor, however, that will strongly determine
2013) have led Washington to seek a new approach the trajectory of ChinaOs strategy on the TAFTA | TTIP is the
reignite liberalization. The TAFTA | TTIP should thus heansparency and openness of the agreement. It is thus up
seen as the cornerstone of such strategy. to the EU and the US to build a responsible, transparent, and
inclusive 21st century free trade agreement that will attract,
Yet, Chinese economic planners will not easily allow aather than coerce, China. Such an engagement will debne the
economic encirclement by the US and the EU. They haweality of European and American statesmanship.
instead pursued a sinocentric trade system promoting
their own bilateral free trade agreements (He 2013). ©®@NCLUSION
March 2013 Iceland became the brst European country
to enter an FTA with China; Switzerland followed fouFhe Chinese view of TAFTA | TTIP refRects a realist school
months later (Chinese Ministry of Commerce 2013). &fithought that sees commerce as crucial for the welfare of
addition China has expanded its foreign direct investhe nation. Contrary to the liberal hypothesis of rising mul
ment in Europe and has now built strong relations wittinationals and non-state actors as the movers and shapers
major economic actors across Southern Europe. On tloé globalization, the state remains the fundament of high-
Asian front, China promotes the Comprehensive Econonpolitics. Following the paradigm that prst the United States
set; the Chinese state is both the consumer of brst resort and
5 For an insightful non-technical analysis of how protectionism has beenhe investor of last retuflt provides the necessary demand
employed by the US, England, and Germany, see: Janeway (2013). - o jiquidity to strategic industries and aim to make China
n equal commercial power with the EU and US. Beijing

6 #e going global strategy was initiated back in 1999 and aimed to
diversify the large Foreign Exchange Reserves that China accumulated
through years of trade surpluses. In addition it looked to acquire shares
in high-tech Western !rms and thus facilitate the transmission of 8 #e idea of Onoodle bowlO comes from the proclamation of Jagdish
leading technologies to Chinese companies. Technological convergence Bhagwati that preferential trade agreements are so complicated that
with the West has been a matter of national pride for the country. For a look like a spaghetti bowl. In the case of Asia, it could thus be said that

comprehensive review see: CSIS (2012); Campbel (2013). PTAs can be seen as a Onoodle bowlO.

7 #e infant industry argument supports that a country will be more 9 #e consumer of Irst resort, in the sense that it buys emerging
e%cient in producing specilc product once it achieves the economies  technologies and products that are not yet mature to attract market
of scale (size of production) that the leading exporter of that good demand. the investor of last return; for it funds many R&D projects
currently enjoys. It is an argument that has been used repeatedly from that remain unproltable but nonetheless eventually produce highly
developing economies to justify protectionism. innovative technologies.
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supports that the country is following historical precedenin the early 20th century, John Hay, then US Secretary of
and copying the commercial models of the West while at ti&tate, eloquently proclaimed that the Mediterranean had
same time respects its WTO obligations. Even though Chibeen the sea of the 19th century, the Atlantic Ocean is the
has achieved the greatest liberalization during peacetime, #ea of the 20th century, and the Pacibc Ocean will be the
recent assertive trade policy has greatly worried Washingea of the 21st century. The TAFTA | TTIP has the potential
ton and Brussels. The TAFTA | TTIP is thus the commer¢@amake the Atlantic important and relevant well into the 21st
balancing of the transatlantic community to the increasingentury. Its success, however, will be judged on the broader
Chinese economic clout and to ChinaOs faltering liberal deraision of forming one greater OseaO together with the Pacibc
cratic political reform. and peacefully engaging, rather than containing, China.
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Abstract: The global Pnancial crisis abruptly ended th
golden age of neoliberal globalization (1990s-2008) fd
both the European Union (EU) and the United States (
and caused a relative loss of their economic power.-Sim
taneously, the BCS not only continued to catch up with a
impressive pace (6% average GDP-growth), but also expal
their inBuence in multilateral organizations and intensip

: overnmentZA (Flickl

old transatlantic partners to close the ranks by creating tHe LR
biggest preferential trade agreement ever. The Transatlanfic * . [
Free Trade Agreement (TAFTA) or Transatlantic Trade and

Investment Partnership (TTIP) currently negotiated betweleRTIP is signed. So, it is not surprising that leading politicians
the EU and the US has the potential to become a gaméthe BRICS have - at best - mixed feelings about what is
changer: 1) TAFTA | TTIP offers a way to set up new rulesamcently negotiated in Washington and Brussels. But, why
norms (Prst mover advantage) based on EU and US interesésthe former economic champions on both sides of the
that, due to the deadlocked Doha DeveloprRennd, could Atlantic suddenly among the least supportive of global free
no longer be carried through within the framework of therzade and aspiring to create a new bilateral closed club? The
World TradeDrganization (WD) (withdrawal from multilat reasons are manifold: TAFTA | TTIP has to be analyzed against
eralism), 2) TAFTA | TTIP provides a strategy to contain tte background of a deadlocked World Trade Organization
rise of China and other emerging powers by manifesting(#TO) and a corresponding standstill of multilateral trade
new trench system of global trade, undermining productidibberalization since 2001, an accelerated power shift towards
networks and diverting the Row of godttsice, TAFTA | TTIP the BRICS due to the global Pnancial crisis of 2008, as well
is a reactionary move in the global geo-economic game ara$ eroding competitiveness and a lack of economic growth

a warning that our world might become more divided thaim the West vis-"-vis the emerging powers. Hence, from a

united. geo-economic perspecti%eTAFTA | TTIP is a reactionary
move of the pressured West with the aim to turn the tables
INTRODJCTION on the BRICS. However, since it is particularly signibed by

exclusion rather than inclusion, it inherits the risk that it may
Soon our globalized system of free trade may reach a decisitigger unanticipated reactions from the affected emerging
turning point: TAFTA | TTIP would create by far the larggstwers. A dangerous division of the global trade order may
free trading zone in history. It will put the vast markets of thee the outcome.
EU and the US under one common umbrella yet, at the same
time, it nurtures concerns among emerging powers that th&jHE IMPERATIVE GF OFREERADEO
might be left standing in the rain (Doody 2013). The BRICS
which are still situated at the economic semi-periphengtephen D. Krasner (2000, 20) prominently argued that the
largely dependent on demand from the Western core, arstructure of global trade is strongly linked to the interest and
besides other negative implications, might face trade-divepower of states that aim to maximize their national goals: i.e.,
sion and a disruption of their production networks if TAFTAo aggregate a nationOs income, to obtain social stability, to

1 BRICS is the acronym for the !ve major emerging powers Brazil; Rus 2 Geo-economics is understood as the analysis of the relationship
sia, India, China and their junior partner South Africa. between economic aims and political interests in an international arena.
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backed up by - often disputable - empirical evidence from the
Western-dominated economic discipline. However, the free
trade doctrine Obarely lived up to its theoretical claimsO, as
compliant weaker nations remained largely exposed to strong
competition from the West, which secured its place at the
commanding heights of the global economy (Shaikh 2007,
51; 57). However, in the past it was both leading European
states and the US that belonged to the worst defectors of the
hegemonic doctrine: They Orelied heavily on trade protection
and subsidies, ignored patent laws and intellectual property
N rights and generally championed free trade only when it was
/ / to their economic advantageO; yet later on prohibited others
from repeating their path of success (ibid., 50; Ha-Joon 2007).
gain political power, and to foster economic growth. Aecord hat is to say, the given rules of the trade game are not only
ingly, the structure of global trade is anything but stable ovbrased towards the nations of the West, which leads to an
time, yet may signibcantly vary in between periods -of clasymmetrical distribution of global wealth and welfare, but are
sure and openness as an ultimate response to alterationsailso repeatedly ignored by them (Nayyar 2007, 80).
the international distribution of state power and diverging
national interests (ibid., 36). Historically speaking, the p&#inetheless, some rather maverick countries - now referred
proneness to free trade rather appears to be an exceptitmas emerging powers - managed to rapidly catch-up in this
than a norm and can be explained by the rare supremacy afystem of double standards and have come to challenge the
single state (ibid., 20). This so-called Oglobal hegemonO i\&itDs prerogative of making and interpreting rules.-Conse
to have a strong preference for an open trade structure, singeently, the hegemon and its Western allies are increasingly
it is in an advantaged position to reap most of the benebuctant to maintain a globalized free trade order in which
and has the capacity to either convince or, even, force oth@hers become more inffuential and start to similarly benebpt.
nations to join the prevalent trade order (ibid., 23). Thus, the EU and the US not only choose to slowly retreat
from their once created free trade order, but - by means of
This had particularly been the case under the rule of the BriTAFTA | TTIP - try to remix the cards in the global geo-eco
ish Empire (using a mix of attraction and gunboat diplomacgpmic power game (Rodrik 2011, xiv).
until it was contested in the early 20th century, and is surely
true for US hegemony (with a focus on internationalinstifHE TRANSATLANTIC URSE TOSUSTAIN POWER
tutions) since the Second World War - until most recently.
Even though, these two prominent cases should not obscurespring 2013, President ObamaOs sudden announcement of
us from the fact that our current system of global free tradeade talks between the EU and the US took many ebserv
which is taken for granted without being anything like thers by surprise; even though the idea of TAFTA | TTIP is far
Onatural order of thingsO, could quickly dissolve (Rodrik 28t being new and rested in the drawers since the 1990s,
47). In fact, the historic pendulum might soon swing back frowhen it was brst considered but soon failed due to political
the currently open to a more divided and protectionist tradeesitancy in Washington and because of strong opposition
structure, as it has already been the case during the 1936sming from some European member states. Hence, what
when Great Britain proved to be unable to uphold its hegemve see right now could be described as the return of TAFTA
onic position and a new distribution of power was unclear.TTIP, yet under far better global conditions of completion.
Now, the hegemonic US together with its European allies hatis is the case since two decisive moments in the last decade
come under pressure for which reason trade-based globalizhave signibcantly raised the stakes for the West:
tion, as we know it, may be at stake. To go even further, the
case of TAFTA | TTIP might prove that we are already at #@®1: China - the former politico-economic pariah - not only
beginning of a transitional period that will result in a returijoined the Western-dominated WTO but quickly ascended
to warring and bercely competing trade blocs, in which brute one of its biggest stakeholders and became an advocate
power politics and national egoistic interests may prevail. of the interests of emerging powers. In addition, the arising
stalemate in the Doha Development Round started to send a
In any case, the award-winning South Korean economistrong (and lasting) signal that the Orest® was no longer will
Ha-Joon Chang (2007, 23) provided evidence that the Ocimig to bow its head to the West and its ambivalent policies.
viction that free trade [E] is the key to global prosperityO is
far from being a reality, but has to be seen as an imagin2@08: The global Pnancial crisis, which unexpectedly spread
history which so far helped to sustain the dominance of thieom the heartland(s) of the global economy, abruptly caused
West and the dependency of the Orestd. As a matter of fact,slymibcant loss of power and inRuence for the transatlan
concept of free trade developed out of a two centuries-oltdc allies vis-F-vis the BRICS, and ended what can be called
historical narrative that repeatedly had the purpose to justifiie golden age of Western-dominated and institution-based
and solidify the respective global hegemons® pursuit of powenliberal globalization (1990s-2008).
(Magnusson 2004, 7). Thus, what is now widely accepted as an
economic doctrine is to a large extent based on an inventd@dday, in late 2013, we may have reached a critical juncture:
tradition that goes back to the (mis)reading of Adam Smiffhe Oheretical® BRICS (6% average GDP-growth) have not only
David Ricardo, and other worldly philosophers, and was latemtinued to be highly successful in their catch-up process,
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but have also started to offer veritable alternatives to the - seigned since 2001 in order to insure nations against the ongoing
far - dominant neoliberal dogma championed by the US (286sis of multilateralism and to prepare them for insecure times
growth) and core EU-states (nearly no growth) (Gusenbawéiincreasing global competition and a return to power politics
2013). Moreover, based on the most recent trends, the BR{D®Bter 2013, 48; Suominen 2013). According to Joseph E. Stiglitz
might relatively soon reach the point that they even surpa$®013) it is therefore an utter misunderstanding to believe that
the joint economic power of the EU and the US (IMF WorTRAFTA | TTIP is about the (re-)establishment of a benepcial-for-
Economic Outlook 2012). As a matter of fact, the latter tath free trade system; instead he characterizes it as a Ocharade®
have come to realize that their historical preponderance &@nce we will see the creation of a managed trade system that
signibpcantly endangered by the urge of emerging powers-tonce more - is going to serve the special interests of the West.
rebalance the global economy after a long period of WesteHence, in the end, TAFTA | TTIP may neither become-a Ostep
domination (Alcaro & Alessandri 2013, 3-5; Campanello 20p®)g stoned nor a Ostumbling stoned - as some might argue - but
So, a re-strengthening of the transatlantic ties and further bilathe tombstone for the WTO and multilateralism in our stil glo
eral integration seems to be the only viable way for Brussélalized trade order. What may happen afterwards is fully open
and Washington to at least slow down - if not even reverse tarimagination. In the worst case scenario, the WTO could end
stop - this epochal transformation by Osending a strong signglbecoming something like the 21st century economic-coun
to China and the rest of the BRICS that there is still life in therpart to the miserably failed League of Nafiams rapidly
good old nations of the WestO (Techau 2013). de-globalizing world. This is actually what economist Douglas
A. Irwin (2009, 3; 23) refers to when he states that our world is
Hence, TAFTA | TTIP is an attempt to alter the geo-econoraitthe brink of a severe Oglobalization backlashO.
dynamics by: 1) putting the transatlantic partners back in the
driverOs seat of a global trading system they had once credtedcomes obvious that the transatlantic partners are now in the
and solely dominated, and 2) by containing the rise of Chidafensive and need to prove that they are still capable to shape
and of other emerging powers (Ash 2013). No doubt aboutaind lead the global trade order. However, in this regard, TAFTA
TAFTA | TTIP - if signed - will surely become a game-chandé&rTIP is both an ambitious and a risky undertaking. On the one
in the global trade order. Yet, the crucial question is: in whadnd, TAFTA | TTIP is surely ambitious in the sense that it should
specibc way? Is it going to exert enough pull-capacity and foergable the US and its junior partner EU to better work around
emerging powers to once more swallow the bitter pill of adapthe WTO and Oregain regionally the ground they have lost
ing to Western rules and standards or will it rather push thaultilaterallyO, besides being a means to achieve fundamental
BRICS into forming a balancing trade coalition that will be joinedncessions from the BRICS Oin terms of market access, com
by the weak and disappointed? Among the proponents of tpéance with intellectual property rights, access to government
former outcome is Richard N. Rosencrance (2013), who stregsesurement, and subsidies to state companiesO (Laidi 2013;
that TAFTA | TTIP will reconsolidate the still-advantaged po8erger & Brandi 2013). Yet, on the other hand, TAFTA | TTIP is
tion of the West (still reRecting 50% of global output) by forcirextremely risky as it will bereft the WTO of its formerly biggest
China and other economically highly dependent powers, wilupporters and could turn out to become the Pnal straw that
low value-adding production capacities and limited innovativenay break the neck of multilateralism in trade and change the
capabilities, back into line. However, this may turn out to fiece of globalization as we know it (Dieter 2013, 50). Especially
short-term thinking. so because the US Ohas no real interest in revitalizing multilat
eral trade negotiationsO since bilateralism is Omore effective in
Even if TAFTA | TTIP will buy some time tor the transatlanéitracting concessions from emerging powersO wheres TAFTA
partners by creating a short economic resurgence and Pr$fFTIP offers an eligible way to prepare the EU and the US Ofor
mover advantage, we should not underestimate the negative economic battle with the BRICSO (Laidi 2013; Sapir 2013).
psychological effects on dynamic emerging powers (Felbermayr
2013, 11). Not unlikely, the BRICS will react by further intengfipnsequently, it does not surprise that particularly China is
ing and deepening their mutual bonds in order to increase theiwrorried: it has committed itself strongly to the WTO and now
global leverage and joint negotiation power. So, the idea thaiserves the slow withdrawal of the US and the EU with utter
TAFTA | TTIP will become something like a Ocircuit-breakerQdisappointment (Razeen 2008, 104). Momentarily, decision-
may render possible a return to Western-led multilateralisimakers in Beijing express their concern that TAFTA | TTIP (in
by providing an attractive benchmark for others seems rathiteraction with TP® may harm ChinaOs growth and prosperity
nasve, as it does not reRect the increased role and self-imdxyecutting the country off from the global economy (interruption
of proud emerging powers (Suominen 2013). Instead, the BRdESoduction chains, trade diversion, decrease in competitive
may perceive the transatlantic trade initiative as an attempte@ss) on which it so depends to continue its unprecedented
blackmail as well as an instrument to marginalize them in tlseiccess story (Li 2013; Doody 2013). Thus, as a direct reac

global economy (Mildner & Schmucker 2013, 5). tion to TAFTA | TTIP, discussions gained momentum shortly
before the 5th BRICS Summit in March 2013 that BRICS mem
THE GLORL DIVISION @& TRADE bers should likewise Ocreate a free trade agreement to increase

It does not come as a surprise that the insurmountable confrof € League of Nations (1919-1946) was an international organization
with the target to ensure world peace after the horrors of the First World

tation of the West and the OrestO and the related paralysis of 8. it failed in its mission due to the lacking commitment or withdrawal

WTO have led to an unprecedented increase in the popularityof leading nations.

of bilateral FTAs; a precarious development which Jagdish BhagTPP stands for the Trans-Pacilc-Partnership and connects the US with
. . ~ . - e i e R [ X

wati (1995) once coined as the Ospaghetti bowl effect. Today,?[?lffgmes in the Pacilc Rim like Australia and Japan. TPP and TAFTA |

! o could be seen as the sister trade agreement with Washington at its
effect has indeed materialized: more than 200 FTAs have beertentre.
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the power and voice of emerging economies in the worl@ONCLUSION

economyO (ibid.). To go even further, Chinese state media

already sees a potential trade Cold War in the making (Grdotconclude, TAFTA | TTIP is a reactionary move of the West
2013). Even if this appears highly exaggerated at this poiniriran intensifying geo-economic power game and a-warn
time, such negative perceptions could quickly spread amoitg that our world might soon become more divided than
other emerging powers and may turn current projections afnited (again!). In general, the moment might already have
a BRICS-trade bloc into a soon to come reality. Admittedhassed that a bilateral agreement between the waning global
the highly dissimilar BRICS so far mainly concentrate théiegemon and its troubled partners will succeed to halt or
efforts on gaining further ground in multilateral organiza even reverse the further rise of the BRICS. More likely, it will
tions whereas not a single bilateral FTA has been concludexly slightly reduce the pace of the ongoing process by buy
among them (Doody 2013). Yet, TAFTA | TTIP could trigipgrsome additional time for the West to prolong its global
dynamics and create new challenges for our globalized wopdeeminence. Meanwhile, globalization as we know it may
that are not yet sufbciently taken into account: what is sureljane as emerging powers might feel the urge to create a
doubtful is that the BRICS will allow the West to endangeeritable counter-force in trade to free themselves from
their ascendancy for which reason they bnally are goingdenturies-old Western domination. This again may not only
react in one way or the other. In this regard, the emergenceresult in a bercely competitive trench system of free trade
a divided free trade order in which at least two large tradirmpnes (e.qg. alike the 1930s) but will prove that globalization is
blocs will confront each other in berce competition or evenot a historical one-way-street yet is always based on man-
brute conf3ict does not appear to be the most unlikely futuremade decisions and strategic choices.
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Abstract: The recently commenced negotiations on a transsolve a range of issues that are currently stalling the mul
atlantic free trade area (TAFTA | TTIP) are likely to havet#etteral negotiations within the World Trade Organization
impact on transatlantic and global agricultural and envi(WTO). TAFTA | TTIP would then provide a basis for future
ronmental regulation. The potential for developing a globahultilateral cooperation. This view will only hold though, if
trade regime that is able to face the pressing global food attte negotiators succeed in tackling sensitive issues, such as
environmental challenges of today and tomorrow, such agriculture. Furthermore, these solutions subsequently have
food security and climate change, depends to a large degiteebe acceptable to their trading partners in the WTO if they
on whether the two major global players are able to arrive aite to affect the prospects for future multilateral solutions.
concerted efforts to address them. This article will show how

EU and US values and policy paradigms related to food aitlis article will focus on agriculture. First of all because
agriculture have developed over the last decade and are likekperience to date indicates that the interconnected belds
to affect the prospects for a TAFTA | TTIP. The more-comwdragriculture and trade have been the subject of intense
gent the developments on either side of the Atlantic, the bettensatlantic confBict-potential. Secondly, because it is partic
the chances of (1) arriving at a TAFTA | TTIP, without-agriauérly through concerted agricultural trade policy that major
tural issues such as genetically modibped organismM®)G societal challenges at a global level, such as food security and
and non-tariff barriers impeding the endeavour, and (2) trevironmental sustainability, can be effectively addressed.
trade agreement being conducive to tackling global food and

environmental challenges. This way the article investigat&he idea of a transatlantic free trade agreement is not new.
whether a TAFTA | TTIP is likely to enhance the prospelttaas also considered in the 1990s. However, sharp differ
that the world can be fed in the future and a sustainablences in EU and US agricultural support measures and major

planet is possible. transatlantic disputes over export subsidies, beef hormones
and GMO seeds and foods, proved to be insurmountable
INTRODJICTION:SETTING THE SCENE obstacles at the time (Schott & Oegg 2001, 745). Currently,

agricultural issues are again expected to complicate the
Negotiations on a transatlantic free trade agreememtegotiations (Grueff 2013; Trachtenberg 2012). A question
commenced in July 2013. These are expected to be cooh major importance, therefore, is whether the contentious
prehensive, covering virtually all aspects of EU-US tradgagricultural issues of the 1990s are still likely to pose similar
Economists are now commenting on the great benebpts ttpsoblems now. Much will depend on the degree to which EU
will entail for industries on both sides of the Atlantic. At thend US agricultural paradigms and policies have converged
same time, it is an issue of debate whether the TAFTA | ToOlRr the last two decades. Both actors reformed their agricul
is an alternative for multilateral negotiations or rather-comtural policies repeatedly since the 1990s. If these measures
plements them. The optimistic view is that the negotiationisave resulted in substantial convergence, then the odds of
will result in global standards for trade and investments aradriving at a successful TAFTA | TTIP agreement increase, as
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well as the prospects that the EU and the US could set-pow@Barzon 2006; Daugbjerg & Swinbank 2009). The three dif
ful precedents that can be followed at the multilateral leveferent paradigms implicate different farm policies, which are
illustrated by the development of agricultural policy on both
In the remainder of this paper | will brst compare and contrasitles of the Atlantic.
agricultural policy paradigms and reforms on both sides of
the Atlantic. | will subsequently elaborate on a number éfter World War I, the dominant view was that agricultural
major outstanding issues, such as hormone beef and GM@soduction needed to be stimulated to ensure food secu
The Pnal section will reBect on the consequences of thesgy. In line with the dependent paradigm, it was argued
developments on both sides of the Atlantic for the prospecthat the farm sector deserved governmental intervention
of and potential effects of a successful TAFTA | TTIP. and support, because it had to cope with unpredictable
natural conditions and inelastic prices. Over the years, the
TWO DECADES & AGRIAQULTURAL POLIY REFORM IN  US started to move toward a more competitive paradigm
THEEU AND THE U5 (Skogstad 1998). It allowed market-forces to operate to a
larger degree in the sector and replaced the trade-distorting
In the area of agriculture, three important paradigms need price support with direct income support. By completely
be distinguished. These paradigms are frameworks of-cogkiecoupling such income support from production in the
tive ideas about how the world is put together and normative996 Farm Bill, farmers® production decisions became less
ideas of what implications these should have for public poliayependent on governmental policy and instigated by mar
The dependent agricultural paradigm advocates state interet prices instead. The policies were partly reversed in the
vention and special treatment of the agricultural sector, whi@002 Farm Bill. This bill did not only maintain the (originally
the rivaling competitive paradigm promotes subjecting agriransitory) direct income payments at a constant level, but
cultural trade to market-forces. Finally, the multifunctionadlso extended them to more crops. Furthermore, the ad hoc
paradigm emphasizes the multiple environmental and sociamergency payments granted to farmers in 1998 were now
functions of farming for which farmers should be rewardedahstitutionalized through the introduction of so-called ceun
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ter-cyclical payments: payments that automatically increasiependent on implementing certain environmental meas
when market prices drop. The trend to lower farm subsidieses. Their likely environmental effectiveness is questionable
was thus curtailed. Robert L. Thompson (2005) argues thiabugh (Matthews 2013). These measures, just like the multi
this represents a complete ideological turnaround away frofanctionality argument used by the EU to include non-trade
market-orientation, increasing the trade distorting impactoncerns such as environmental standards in the WTO Doha
of US agricultural policies. Naturally, this weakened the ®velopment Round, are therefore often regarded as smoke
negotiating position in the WTO Doha Development Roundcreens for policies that are primarily aimed at transferring
Currently, the US Senate and House of Representatives m@ney to farmers, while distorting international trade (Baylis,
trying to reach agreement on a new Farm Bill. While the ex&auser & Simon 2005).
outcome is not yet clear, budget pressures ensure substan
tial cuts and are likely to result in a scaling down of suppdithile EU and US agricultural policies thus clearly converged
measures. over the last two decades, reducing governmental-inter
vention and allowing market-forces to operate, important
The EUOs Common Agricultural Policy (CAP) moved indifferences remain, both in terms of their policy paradigms
direction of the multifunctional paradigm in the 1990s, ratheand their policies. A number of specibc issues are further
than the competitive paradigm (Skogstad 1998; Garzon 200@ely to complicate the TAFTA | TTIP negotiations, to which
Two decades after the US transition to income paymentsyill now turn.
the EU followed suit in the 1992 MacSharry reforms. It was
particularly the Uruguay Round negotiations of the Gener@UTSTANDINGISSJES
Agreement on Tariffs and Trade (GATT) that instigated this
shift from price to income support. In this GATT agreemeriiyvo of the issues that sti3ed negotiations on a free trade area
price support and export subsidies were labelled Otradahe 1990s are still problematic: hormone beef and GMOs.
distorting® and had to be reduced. Income payments, hdliese biotech and sanitary and phyto-sanitary (SPS) issues
ever, were not subject to reductions, because they were notWTO-speak are considered to be a potential deal-breaker
assumed to have a substantial negative impact on trade. Byachtenberg 2012). Several WTO panels have decided in
shifting to direct income payments, the EU could thus makavour of the US in the hormone beef case. The EU rather
its agricultural policy GATT-proof. The EUOs legitimizationawfcepts the US WTO-approved retaliatory measures, though,
the direct payments reBects a multifunctional paradigm. Thiean lifting its import ban. The existing WTOOs SPS agree
agricultural sector does not only provide food production, ihent allows measures taken to protect human, animal or
was argued, but also performed multiple environmental argdant life or health on the basis of science-based evidence.
social functions (supporting rural culture, animal welfare, etcThe US claims there is no scientibc evidence that hormone
These services were not re3ected in market prices and shobleef or GMOs endanger human or plant life or health. The
therefore be rewarded through public policy. Subsequent CARJ, however applies the precautionary principle, arguing that
reforms further decreased export subsidies and price suppovthen the possibility of harmful effects exist but scientibc
while decoupling the direct income payments from preducuncertainty remains, states are allowed to take action, such
tion. Market-forces thus also became increasingly importaats implementing an import ban. They furthermore refer to
in EU agriculture. Considering the CommissionOs focus dudather legitimate factorsO for such policies, including con
the latest CAP post-2013 reform debate on the public goodamer concerns (Grueff 2013).
that European agriculture provides and for which it should be
rewarded, the multifunctionality paradigm is still very mucElearly, different cultures with respect to food safety exist on
alive in the EU though. both sides of the Atlantic. In the US, scientibc and technical
innovations are welcomed. GMOs are considered a solution
The increasing global importance of the issue of sustainability deal with the global challenge of food security-(pro
resulted in the introduction of the brst agri-environmentatlucing sufbcient food to meet increasing global demand),
measures in the 1980s and 1990s on both sides of the Atldrecause GMO seeds and crops enable increased produc
tic. But US and EU policies differ in two important respectson output on the same amount of land. In the EU a widely
First, US policies are aimed at reducing negative externalitesared aversion exists against genetically engineered food
of agriculture, such as soil erosion and water pollution land consumers prefer product labeling to know where their
compensating farmers for taking land out of production. Thimod has been produced and in what way (ibid.). While EU
EU, alternatively, focuses on expanding positive externalitipsoducers do not seem to be most critical of GMOs; envi
of farming (the multiple environmental functions and serronmental and consumer lobbies exert great pressure to
vices mentioned earlier) and argues that this is best achieviedr GMO products from EU land and markets. These fac
by expanding agricultural activity. Secondly, US policies aoes will make it difbcult for the European Commission to
more targeted than EU policies. Specibc programs in the td8ke substantial concessions on this issue. Its discourse in
focus on soil erosion and water pollution and compensatiopublic documents refRects this tough stance: OOur high level
is related to output. To receive agricultural payments in thaf protection here in Europe is non-negotiable® and OTough
EU, it is sufbcient to apply certain agricultural inputs or farniEU laws, like those relating to hormones, or those which are
ing practices that are considered environmentally friendlihere to protect human life and health, animal health and
(Baylis et al. 2008). The CommissionOs OgreeningO propasalfsire, or environmental and consumer interest will not
the Post-2013 CAP reform sought to introduce a more-tranbe part of the negotiationsO (European Commission 2013).
parent link between direct income payments and the delivefiyhis will undoubtedly result in a clash in the negotiations,
of environmental public goods, making 30% of the paymenés the United States Trade Representative, Ron Kirk, already
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indicated that an ambitious SPS chapter will be a major d&fend very strong positions on the matter, only concessions
demand (Corporate Europe Observatory 2013). from both sides are likely to enable agreement. A potential
solution suggested by Trachtenberg (2012) is that the EU
A new issue of discontent concerns the so-called-Ge@ccepts the science-based method, while the US allows
graphical Indications (Gl). Gls represent a kind of intellectpabduct-labeling.
property right based on the productOs originating in a certain
region within a particular country. Well-known exampleg@gri-environmental measures could also cause complications
are Parma ham and Roquefort cheese. The EU claims thiaen the very different regulatory regimes on both sides of
the quality and reputation of these products are inextricathe Atlantic. To the extent that the measures are decoupled
bly linked to the regions they originate from and cannot bigom production - which is increasingly the case - the EU and
transferred elsewhere. The EU demands protection of thetiee US are likely to reach agreement relatively easily, as these
Gls to prevent their usage by other producers. Gls proveeasures would also be considered Ogreen box® measures in
to be an important contentious and unresolved issue ithe WTO. It is unlikely though that the US will accept all EU
the Doha Round. However, in recently concluded free tradeasures to promote environmental public goods, as these
agreements with countries such as Korea and Singapore, tire at least in part perceived as concealed protectionism.
EU succeeded in ensuring a certain level of protection f&ince both parties will particularly aim at defending -exist
Gls. Negotiations with the US, who are more critical of Gigy policies in the TAFTA | TTIP, an eventual agreement is
is likely to prove more difbcult. But acceptance of Gls asaso unlikely to raise transatlantic environmental standards.
intellectual property right while excluding products that catlowever, as these standards are relatively high in global com
actually be seen as generic could prove to be a way forwgatison, they could be a powerful precedent for the rest of
(Trachtenberg 2012). the world.

THE PROBECTSFORANDEFHECTS G A SUCCESEWL This, however, raises the question of whether an agricultural
TAFTA |TTIP agreement in the TAFTA | TTIP is likely to provide a solution
for the debate on agriculture in the WTO. On the one hand,
Compared to the 1990s, current conditions are more corsince the EU and the US are both considered relatively protec
ducive to the successful conclusion of a TAFTA | TTIPtionist in the area of agriculture, the outcome of the TAFTA |
several respects. First of all, the multilateral Doha DevelopTIPP in this domain is unlikely to satisfy their WTO partners.
ment Round is totally blocked, which increases the sengearthermore, the successful inclusion of its potential agri-
of urgency for at least reaching a transatlantic agreemeptivironmental measures in the Doha Development Round
Secondly, with respect to agriculture, US and EU policiesuld depend on their acceptance among developing states
have converged in the sense that they have both becormeparticular, as these states opposed the inclusion of such
increasingly market-oriented. Thirdly, EU usage of agricuhon-trade concerns. On the other hand, considering that the
tural export subsidies, a major bone of contention in thether WTO trading partners can only benept from the trade
1990s, decreased so signibcantly that they will no longaoncessions in the transatlantic agreement if they to some
complicate the negotiations. extent accept it as a template for a multilateral agreement,
they may be compelled to make concessions on agriculture.
As elaborated above, SPS issues are likely to becomeThe odds of a TAFTA | TTIP enabling agreement in the Doha
major potential deal-breakers. Keeping the issue out of tHaevelopment Round on agriculture thus remains uncertain,
TAFTA | TTIP seems highly unlikely, considering the US dring whatever the outcome, it is unlikely to signibcantly con
to have this issue resolved. Since both the EU and the tdBute to global challenges of environmental sustainability.
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Abstract: The negotiations for the TAFTA | TTIP agred
ment encompass a broad spectrum of issues. Becausq
the far-reaching importance of ICT topics, the TAFTAI T
must include a Digital Agenda. BOMwelcomes théligh

Level Working Group®$WG) proposals and emphasizes
the imperative to pay special attention to the needs of t
information and communications technology (ICT) businegd
The world of the 21st century, its economies and socief
are strongly inBuenced by ICT topics, increasingly depend
on working ICT-structures, and based on improvements
ICT technologies. The Digital Agenda b if TAFTA | TTIP i
become a succes D should discuss ICT-regulations suc
technical test provisions, the proper debning of standards
well as issues like intellectual property and data protectio

Photo credit: Ars Electronica (Flick

Introduction?

In 2011, the leaders of the European Union (EU) and a Un
States (US) delegation met at a summit to talk about their

future common goals and pending world challenges.-espe

cially in the economic area. With the continuing crisis of thBITKOM and its members welcome the HLWGOs proposals
world economy, both sides decided to open talks and-negand emphasizes the imperative to pay special attention to
tiations on a mutually benebcial free trade agreement. Rbe needs of the information and communications technol
this purpose, the EU and US representatives authorized thgy (ICT) business, because the world of the 21st century,
Transatlantic Economic Council (TE@ith the establish its economies and societies are strongly inBuenced by ICT
ment of a High Level Working Group on Jobs and Growtibpics, increasingly dependent on working ICT-structures,
(HLWG). The Working Group has been tasked to formulated based on improvements of ICT technologies.

policies and measures to increase EU-US trade and-invest

ment, to support mutually benebcial job creation, and to aithe brst round of the TAFTA | TTIP-negotiations started in
economic growth and international competitiveness (EuraJuly2013 and took place in the same secrecy as the negotia
pean Commission 2013a).

3 #e Federal Association for Information Technology, Telecommu
nications and New Media (BITKOM) represents more than 2,000
companies in Germany. #ey include providers of software and IT

2 #e Transatlantic Economic Council (TEC) is a common transatlantic services, telecommunications and Internet services, manufacturers
instrument that has the purpose of Inding and setting joint norms and  of hardware and consumer electronics, and digital media businesses.

1 #anks to Daniela Spahlholz for the great support with this article.

standards in the !eld of future technologies and aims to strengthen BITKOM campaigns in particular for a modernization of the educa
American and European companiesO positions on the international tion system, for an innovative economic policy and a future-oriented
market. Internet policy.
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tions for the Anti-Counterfeiting Trade Agreement (AGTA)ectors of the value chain. A prosperous ICT sector has the
which, in the end, was rejected by the European Parliameritential to assure continuing growth in national Gross
(No:478, Yes39, Abstentiond65) after comprehensive and Domestic Product (GDP) and to safeguard jobs, while-reduc
international protests against the agreement occurred atlg the unemployment rate and providing the necessary
over the continent (BBC 2012). Looking at the issues at stgk@duct and service infrastructure. In a nutshell: the-Bour
both sides of the negotiations would be well advised not ishing of aforesaid sector can help to ensure a sustainable
make the same mistakes again, but should henceforth gonomic growth for big, medium, and small companies
to guarantee more open, transparent and, thus, democraéilike and could contribute greatly in the creation of reliable
procedures. This should start right away, especially with theodern infrastructures: for example, in public administration

running negotiations of the intended treaty. institutions (E-Government), in the health business (E-Health)
or in the optimization of public transfer structures (smart

TAFTA | TTIPAND THEICTINDUSTRY grids) (European Commission 2013c; Executive Ofpce of the
President 2011).

The realization of TAFTA | TTIP would be the biggest trade
deal in the world. Today, there are close relations between thhe American and European ICT markets are globally leading
EU and the US which are and will continue to be an elementrofirkets, inasmuch as they represent a share of23yand
stability in Europe and a precondition for development in ger23%(EU-25) respectively, which combines to represent half of
eral. These relations, built on the foundation of shared valuése global ICT market. Furthermore, the US and the member
and goals, have been developed steadily and were an impstates of the EU maintain good and growing trade relations
tant, stabilizing factor for the creation of the EU as a whole. in the beld of the ICT industry as well as in ICT products. The
German ICT industry is one of the most important European
Looking at current economic statistics, the EU and (Norttvpding partner for the American ICT industry (Statistisches
America have the strongest economic ties of all trade areBandesamt Wiesbaden 2012).
across the globe. The US and the EU only represent 10% of
the world population, but together generate around 40-5096TRONSERCONSIDERTIONFORREGUATION INICT
of world GDP (AuswSrtige Amt 2013) and 30% of world traRIELATED ARBS
(European Commission 2013a). In 2011, approximately 17% of
all European exports went to the American market and 19%ldfe trade in ICT products is regulated through a multilateral
total American exports were destined to the European markétorld Trade Organization (WTO) agreement, the -Infor
(European Comission 2013b). mation Technology Agreement (ITA), signed in 1997 by 29
countries with the objective of eliminating tariffs on a broad
ECONOMICIMPORTANCE @& THEICTSECTOR IN FE list of information technology (IT) and telecommunications
EURCPEAN AND AMERIGAN ECONQMY: NUMBERS, products (WTO 1996). Today the ITA regulations are accepted
GROWH, OBS by 46 members (states or separate customs territories) and
represent 97% of global trade in the specibed products.
The ICT sector is not only one of the several sectors generat
ing growth; it is also a cross-sectional technology enablinihe HLWG identibed areas for potential closer cooperation
processes of production growth and innovation in variouthrough: a) the elimination, reduction or prevention of tariffs,
. interal " tariff-rate quotas and various kinds of non-tariff barriers to
4 mgﬂ@fg;iﬁgi};;ﬁ;iﬁgﬁiﬁgg}’ Sf't:r:zzdtgge, ;ﬁ:ggg;’:itz‘;‘r’:g trade, b) enhanced compatibility of regulations and standards,
of merchandise and copyright infringements. and c) enhanced cooperation for the development of rules

68



and principles on global issues of common concern {Eurguestions of technical details for each new IT product: it is

pean Comission 2013a). just necessary to debne basic product requirements. The
second step D the technical realization of the product b is

BITKOM welcomes these proposed measures, but wowgdided by a collective setting of norms that would take

prefer stronger consideration in the following areas relateexisting statutory laws into account.

to the ICT business: adjustment and specifying regulation of

the customs, technical test provisions and standards, dataving identibPed the European approach as not only-a suc

protection and questions related to the protection of intelcessful one with regards to trading activities and trading

lectual property rights. volumes, but also as a simple way of setting standards and
norms in the IT hardware business, it should be preferable
CUsTaMS to insert this working approadh by taking working Ameri

can standards and norm setting schemes into account of
The list of products under the rules of the ITA coversourseb into the procedures that have to be formulated
computer hardware, computer software and peripheralander a common free trade agreement.
telecommunications equipment, analytical instruments,
semiconductor manufacturing equipment and other-elecAnother area that should be more strongly integrated and
tronic components (WTO 1996). harmonized under the TAFTA | TTIP agreement is the beld

of European and American mobile telecommunication net
During recent decades, there have been rapid advancemewsrks, especially in the beld of Global System for Mobile
in the development of devices and in the range of functiofSommunications (GSM) frequency bands, which are cellular
of these, which have opened up new features and applicgequencies for the operation of GSM cell phones. Currently,
tions in communication methods (Facebook, Twitter, socidiere are various GSM frequency ranges used in different
media, etc.). One important result of these developments waerts of the world. This variety creates a mixture of usage
the idea to combine different functionalities in one devicéhat requires travelers not only to pay (sometimes quite
b the most common features and advances nowadays-are exipensive) roaming fees, but also obliges them to check if
dent in the integration of the Internet into telephones (Osmaheir mobile devices are compatible with the band of net
phonesO), television sets (Ohybrid or smart TVO) or, curreotks available at their destination. More harmonization,
under rapid development, glasses (Osmart glassesO).  in order to achieve greater interoperability between mobile

telecommunication networks, is a further key towards-reap
The new deviceB usually called Consumer ElectronicsfICE)ing the benebts provided by ICT structures, devices, and
are not part of the low or non-tariff requlations of the ITApplications.
(except smart phones, which are classibed as mobile devices)
so when procuring them, they are liable to duties which codNTELLECUAL PRPERTY
stitute a new barrier to trade. Just as important is the fact
that is it nearly impossible to decide, in which category (I our digital age, an increasing number of non-physical
product or CE device) hybrid devices should be classibed ifooducts that can be sold, such as expensive cinema pro
To eliminate this obstacle and, thus, to ease trading activitigsctions, can also be shared easily without any charge via a
and procedures in this product area, the EU member statgowing number of online platforms that are (usually)-main
and the US would have to decide what kind of product eat&ined by illegal providers (mostly located in unregulated
new hybrid device is, so that each one could be adequatelyuntries). As a result, violations of intellectual property
categorized and put under suitable customs regulations. (IP) rights are on the rise.

TECHNICAL TEST PROVISIONSND DEFINING OF A common free trade agreement between the EU and USA
STANDARDS should try to reverse this trend by: a) fostering international
cooperation to pursue those illegal providers even when
In the area of setting standards, norms, and a broad#ey are located in non-regulated countries, b) conserving
harmonization of technical test provisions for the markeand (re-)strengthening existing IP-regulations like another
access of new IT hardware, a growing trade volume coMdl O agreement, for example, the so-called Trade-Related
easily be achieved by agreeing on the usage of the Euspects of Intellectual Property Rights (TRIPS) agreement,
pean approach b the so called ONew Legislative Framewankic) establishing timely data sharing platforms where
(NLP, B which constitutes the basis for a free movemenisers can buy and legally stream content without violating
of IT goods within the European market. On the legislatiany intellectual property rights. Furthermore, to increase
level there is no need for a myriad of new laws dealing wittie geographic coverage of a new agreement, its structure
and norms should be agreeable to further potential par

5 One important pillar of the Single European Market is the free ticipating states.
exchange of goods and services, which is provided through the de!ni

tion of European guide lines that are homogeneous and binding for The economic, as well as the industrial, sector are important
members of the European Union. #e market access of IT hardware to ! !

the European Market is mainly regulated through the ONew Approact@€as where IP-rights should Pnd special protection under

and the ONew Legislative ApproachO which went into force in 1985 the rules of a common agreement. In the phase of an-expan
h ) T ; ) :

and 2008 res}pectllvely. #ey are the basis for delning the appropnate sion to new markets, companies not only need the safety,

European guide lines. Both approaches are based on special common . X

principles to delne basic product requirements regarding safety, healttput also the certainty that they do not have to disclose any

or technical issues. intellectual property to gain access to a new market. Any
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spyingb especially promoted by governmddtshould be tiations in general. The exchange of data must be possible,

banned under these new rules. for example, between companies located in Europe and their
American daughters (e.g., to afford unobstructed business
DATA PROTECTION connections within one company). Nonetheless, the issue of

data protection and a high standard for the protection of per
The emergence of spying allegations has spurred a genesahal data is required and should be dealt with in the course
opposition against a free trade agreement with the Uniteaf the TAFTA | TTIP negotiations.
States. But not only against the background of the various
spying activities in Europe, the issue of data protection ®ONCLUSION
of crucial importance. The global and increasingly digital
economy needs robust data protection rules that provid€he negotiations for the TAFTA | TTIP agreement encom
a trustworthy basis on which companies can act and citpass a broad spectrum of issues. Because of the far-reaching
zensO rights can be protected effectively. Therefore a tramportance of ICT topics, structures, and technologies-nowa
agreement that is not accompanied by data protection codays by means of the broadening of business activities and
siderations would not be adequate. the restructuring of social activities and personal commu
nications, the negotiations for the TAFTA | TTIP agreement
At this stage European companies are allowed to exchargfeuld not end like the negotiations for the ACTA agreement.
personal data with American companies that are self-certA free trade agreement between Europe and the United States
bed under the Safe Harbor agreement, which was accepstobuld follow modern, equilateral and transparent proce
by the European Commission to provide an adequate lekires to safeguard the needs of the ICT business. Through
of data protection. The two other legal justibcations fahe successful realization of the TAFTA | TTIP negotiations
such data transfers are the use of standard data protectitime desired outcomes of the agreement  more investment,
clauses b also allowed by the commission b and the exiabre growth and more jobs on both sides of the Atlantic B
ence of binding corporate rules that provide an adequatzan be achieved.
level of protection within internationally operating groups of
companies. Especially the Safe Harbour Agreement is bekgqulti-stakeholder approach with the inclusion of economic
signibcantly discussed at the moment, as there is a feelismd civil society actors, which ensures the required transpar
that it might not live up to the expectations in guaranteeingncy, seems to be a constructive negotiating framework to
an adequate level of protection. It is discussed whether thebuilding lost trust. Moreover, a broad and open negotiating
is a need for a better implementation and control of it or for@pproach could not only foster a closer cooperation between
whole new approach on such transfers in order to strengthéfurope and the United States, but should enable the partici
European citizensO rights. pation and cooperation of further regions and states like for
example the Asia-Pacibc Region. Although the TAFTA | TTIP
BITKOM supports an evaluation and a renegotiation of ttegreement would primarily be an agreement to reach eco
Safe Harbor agreement with the aim of a stronger emphasismic goals, it also could become an important starting point
and adherence of European data protection standards atmtackle questions of development policies. ICT technologies
more reliable mechanisms of self-regulation and structures are playing a growing, important role in this
context; the most recent example is the role of the internet in
The issue of data protection must be treated carefully, btiie OArab SpringO, which has been the core for coordinating
must not become an imposition for the TAFTA | TTIP-negprotest activities and communications.
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Abstract: Issues surrounding patent protection for pharRelated Aspects of Intellectual Property (TRIPS) on the avalil
maceuticals and access to essential medicines have loalglity of generic versions of anti-retroviral therapies for HIV/
been a source of controversy in the context of multilaterAlDS patients in the developing world. In the years that fol
trade agreements. Even as the battles that crystallized ol@wed, global civil society actors and popular forces achieved
anti-retroviral therapies fodIV/AIDS treatment and the a major victory, with the WTO Ministerial ConferenceOs
implementation of the WOOs agreement on TraRgated November 2001 Doha Declaration on the TRIPS Agreement
Aspects of Intellectual PropeRghts (RIPS) have subsided, and Public HealthBy afprming the ability of developing
new fault lines have opened up in recent years. The increaso@untries to take a Bexible approach to patent rights under
proliferation of regionally based regimes for trade/investmerthe TRIPS in order to ensure access to life-saving drugs, the
liberalization has created new opportunities for the pharmaDoha declaration seemed to conciliate the worst fears about
ceutical lobby to re-open what were on their way to becomirthe impact of corporate-led globalization on the health of the
settled issues. In the process, the fragile consensus that wasidOs poor. Yet soon after the Ministerial had issued-its dec
beginning to emerge regardin@PS-compliant methods of laration, it became plain that the increasingly assertive stance
creating exceptions to excessively strict standards of patenf developing countries was leading the advanced economies
ability in the pharmaceuticals context has come under gretd attempt to bypass the newly chastened WTO framework
pressure. While such matters have started to attract sigltogether. In place of the broad multilateral approach to trade
nibcant attention among civil society actors monitoring thand investment liberalization, and especially with the stalling
ongoing talks concerning the Trans Pacibc Partnership (TP#f)the Doha Development Round of WTO negotiations after
they have been less visible in discussions of the TAFTA | T2Z0B5, bilateral/regionally-based treaties took on renewed
In this article | consider the potential risks the TAFTA | TH®minence.

poses to the hard-won exceptions to patentability in the phar

maceuticals context through functioning as a Trojan horsBy the end of the brst decade of the new millennium, the move

for advancing a so-calledRIPS-plus agenda. beyond WTO channels had clearly created new opportunities
for the pharmaceutical lobby to re-open issues around patent
INTRODICTION RBexibility once more. In the process, the fragile consensus

that was beginning to emerge regarding TRIPS-compliant
The relationship between strict patent protection for pharmamethods of creating exceptions to pharmaceutical patent
ceuticals under free trade agreements and the crisis faced &lility/patents (through devices like compulsory licensing
the worldOs poor in accessing essential medicines has becantkparallel imports) has once more come under threat. While
increasingly controversial since the launch of the World Trade
Organization (WTO) in 1995. By the Iatf: 1990s, concern Cr@(S#e Doha texts are available at: http://www.wto.org/english/tratop_e/
tallized around the impact of the WTOOs agreement on Trad@da_e/dohaexplained_e.htm#top
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concern over this push for so-called OTRIPS?gstéction  the pharmaceuticals sector (ibid. 3; 5). In addition to the
has garnered signibcant attention among civil society actggeoposed TBT-plus and SPS-plus chapter, in its February
that monitor ongoing negotiations relating to the Trans2013 bnal report, the US-EU High Level Working Group on
Pacibc Partnership (TPR)js has not necessarily been theJobs and Growth (HLWG) proposes negotiations in three
case in the context of the major transatlantic liberalizationther areas. Most important among these are discussions
agreements that are now being negotiated between the @8out Ocross-cutting disciplines on regulatory coherence
and EU. To date, concern over the incipient Transatlantic Freed transparencyO to create Oefbcient, cost-effective, and
Trade Area (TAFTA), more recently referred to as the Fransabre compatibleO regulations (US-EU HLWG 2013-4). Pro
lantic Trade and Investment Partnership (TTIP), has focusésdion for such cross-cutting disciplines is to be made as
primarily on specibc issues such as data protection or tpart of the text of a proposed Ohorizontal® chapter, which
general tendency toward downward regulatory harmenizahe HLWG proposes to cover issues requiring Onon-sector
tion that these agreements portend. specibcO regulations (ibid., 5). While it remains to be worked
out what, more precisely, these so-called cross-cutting dis
What, however, are the specibc concerns the TAFTA | TEiplines will entail, in general they are meant to encode a
framework raises as a mechanism for pushing TRIPS-plesmmitment toward regulatory harmonization in accord
protections in the global intellectual property rights (IPR) comvith the TAFTA | TTIPOs most basic goal of Oelimin[ating],
text? This question is particularly important given that theeduc[ing], and prevent[ing]O rules that are deemed to be
TAFTA | TTIP negotiations may not seem to be as immedia®lynnecessary regulatory barriersO (European Commission
connected to issues of treatment access as the TPP talR813a, 1). As such, they are expected to focus on unifying
which more directly implicate the developing-developedpproaches to regulation, brst, through elaborating Oregula
country divide. Such a view, however, is misguided. In fact, they principles, best practices, and transparency;O second,
relatively greater parity between the US and its EU partnéhsough creating mechanisms for the Oassessment of the
may make careful scrutiny of the implications of TARTAR  impact of draft regulations or regulatory initiatives on inter
for issues of treatment access all the more necessary. Thigtional trade and investment Rows;O and, third, through
is because discussion between equals is likely to becorgearanteeing Ocooperation towards increased compatibility/
a more effective channel for pushing TRIPS-plus standardenvergence of regulationsO (ibid., 3).
and, thereby, for normalizing patent rules that are liable to

prove draconian for the worldOs poor and inbrm. While the TBT, SPS, and horizontal chapters may appear
narrowly focused in their proposed rule content, the HLGW

TAFTA | TTIP AND THENORMVALIZATION GF TRIPS! also advocates a broader mandate for discussions between

PLUS AGENDA the EU and US. As it explains, the opportunity to broach

other key issues follows naturally from Othe size and inRu
With negotiations having begun only in July 2013; cornce of the transatlantic partnershipO (US-EW HLGW 2013,
crete details about the precise rule content of the TAFT3). Under this mandate, the HLGW specibcally recommends
| TTIP are yet to emerge. However, based on leaked tBat the TAFTA | TTIP negotiations be used to engage in
documents (many of which since their leak have bednrther discussions about areas such as labor, environmen
released ofbcially), it is clear that the TAFTA | TTIP agetalaregulation, and intellectual property rights (IPR) issues.
is meant to be broadly inclusive of a range of issues, includ/hile a later position paper adds the relationship between
ing bolstering bilateral intellectual property (IP) rules. Theade and sustainable development to this mix of broader
desire to Ogo beyond the regulations and aspects coveisslies (European Commission 2013b), signibcantly, the
by the WTOO agreements on Technical Barriers to TradeGW is yet to call for independent consideration of the
(TBT) and Sanitary and Phyotosanitary (SPS) standardsTAFTA | TTIPOs implications for public health safeguards.
example, is made explicit in the EUOs initial position paper
(European Commission 2013a, 2), including as relatingwiith specibc reference to IPR standards, the HLGW urges
that the US and EU explore their Ocommitment to- main
2 TRIPS-plus is a term used to designate the increasing push, especiallgﬁlmng.and. promptlng a high Ievel, of mtellectgal' proper‘Fy
by the advanced economies, to secure more strict intellectual propertyprotection, including enforcement.O The negotiating parties
standards than those provided for under the TRIPS. #e call for are thus encouraged to Oexplore Opportunltles to address a
TRIPS-plus evolved out of the controversies that engulfed the TRIPS limited b f signib tIPR fint t to eith
after coming into force in January 1995 concerning the agreementOs ”_m e numoer ot signibcan ISSues or interest to either
impact on developing countries. During the next several years civil  sideO (US-EW HLWG 2013, 5). Much the same general mes
somety‘ac_tors led the charge to de_monstratelthat there was still ampl%age has been since reiterated in more explicit terms. In a
room within the TRIPS for developing countries to create intellectual . .
property regimes that would remain responsive to public health and resolution passed on 14 May 2013’ the European Parliament
other priorities. #e e%cacy of these campaigns was made manifest endorses a negotiating mandate Ostress[ing] that intellectual
at the 2001 Ministerial meeting of the WTO in Qatar, where the so- f Wi f ; _
called Doha Declaration rea%rmed the ability of developing countriesprOperty 1S 9”8 of the derIng forces of innovation and-crea
to use various legal mechanisms to create deviations from strict intel 0N and a pillar of the knowledge-based economy, and that
lectual property rights, especially in the context of patents. While the the agreement should include strong protection of precisely
Doha declaration was thus ama]or_Vlctory, it was also impetus for thetand clearly debned areas of IPRs, including geographical
advanced economies to look to regional and bilateral trade agreements K X . Ao X
as the preferred vehicle for restoring and even bolstering the intellec iNdications, and should be consistent with existing inter
tual property agenda the TRIPS was thought to originally have paved national agreements.O It further expresses the ParliamentOs
the way toward. X . g f Obelie[f] that other areas of divergence relating to IPRs
3 #e TPP negotiations bring together the US with a diverse array o P s .
states in Asia, the Middle East, and South America, as well as Austral%howd _be fesolved in line W_Ith international Standarqs _Of
and New Zealand. protectionO (European Parliament 2013, par. 12). Similarly,
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an even more signibcant document outlining the Europeafthile expansive with respect to the class of inventions and
CommissionOs express directives for negotiation P dbsids of technology for which patentability has to be made
leaked D instructs that: possible, the TRIPS does not debne precise criteria for evalu
ating the patentability of any given invention. This inherent
27. The Agreement shall cover issues related to intellectual propRexibility within the TRIPS approach has allowed countries
erty rights and should complement and build upon the TRIPSto overhaul domestic patent regimes in TRIPS-compliant
The Agreement will reRect the high value placed by both Partiesvays while limiting the possibility of evergreening through
on intellectual property protection and build on the existing mandating more or less rigorous approaches to debning the
EU-US dialogue in this sphere. (European Commission 2013d)equisite novelty, applicability, and the like needed for an
invention to be awarded patent monopoly. A long-running
And that: case, involving the rejection by Indian authorities of an-appli
cation by Swiss pharmaceutical giant Novartis for a patent on
28. Negotiations should, in particular, address areas most rethe life-saving cancer drug Gleevec, illustrates these points
evant for fostering the exchange of goods and services wittvell. In Novartis v. Union of India & Othafter seven years
IP content, with a view to supporting innovation. Negotiationf litigation the Indian Supreme Court upheld the rejec
should provide for enhanced protection of EU Geographicalion of a patent application on Gleevec (imatinib mesylate).
Indications through the Agreement. Both sides should explorén April 2013 it ruled that absent any demonstration that
opportunities to address other signibcant IPR issues. (ibidYovartisO new form of the existing imatinib compound had
novel therapeutic effects, the company had failed to meet the
THE KEY ELEMENTS & TRIPS!I PLUS requirements for patentability under section 3(d) of IndiaOs
revised patent Act (Kapczynski 2013). In the years after the
While negotiating guidance thus clearly points to usingitial rejection by Indian authorities of Novartis patent
TAFTA | TTIP talks to reopen Osignificant IPR issuetm in 2006, the opening of Gleevec to generic competi
what, more specibcally, will these include? If the- oveion witnessed the drugOs price decreasing from $2400 per
all shape of TRIPS-plus regimes that the advancedtient per year in India to a mere $200 per patient per year
economies, led by the US, have pushed in other cofMZdecins Sans Frontieres 2012, 10).
texts is a guide, these are likely to be several. Four
such IPR issues in particular are worth highlightingd SECOND POTENAL ELEMENT @~ A TRIPS! PLUS
PUSH THRQUGHTAFTA |TTIP
THE FIRST POTENAL ELEMENT - A TRPS!I PLUS
PUSH THROQUGHTAFTA |TTIP The intellectual property chapter of the leaked draft of the
TPP suggests a second major element that is likely to be part
The brst IPR issue of signibPcance that the push for TRIRSa push for a TAFTA | TTIP-based TRIPS-plus framework.
plus is likely to reopen involves a desire to make standardihis involves creating new rules to effectively extend patent
for patentability for OnewO inventions even more lax. Gieans beyond the two-decade minimum mandated under the
the already broad scope of the TRIPSO basic rules onTiREPS. Under Article 8(6)(b) of the TPPOs draft IPR chapter, at
scope and availability of patehtde aim of further reduc the request of a patent owner, signatories are to be required
ing barriers to patentability has been made manifest through Oadjust the term of a patent to compensate for unreason
pushing for new rules that would facilitate the practice dadble delays that occur in the granting of the patent.O Without
Oevergreening® existing drugs. In the pharmaceutical comtexifying what constitutes an QunreasonableO basis for delay
evergreening refers to the practice of extending a PrmOs lefier the applicationOs bling, the draft provision suggests that
monopoly over an existing drug by obtaining a new pateatminimum of four additional years could be added to the life
on a substance based on minor modibcations to its existinfthe patent in the event that such a delay was deemed to
composition or dosage level. Because evergreening measunese taken place (TPP Draft). Likewise, Article 8(6)(c) of the
do not typically require the demonstration of new therapeutiteaked IPR chapter of the TPP draft requires signatories to
efbcacy, the assortment rules that can be classed under thiow patent owners to require Oan adjustment of the patent
heading function to effectively prohibit the market entry oferm of a patent which covers a new pharmaceutical productO
generic competitors at the end of the original patent periodr Oa method of making or using a pharmaceutical productO as
compensation for delays in the Omarketing approval processO
The specibc means by which TRIPS-plus frameworks hgWé&P Draft).
or are seeking to make evergreening easier center on-elabo
rating new requirements obligating countries to adopt se&A THIRD POTENAL ELEMENT - A TRIPSI PLUS RJSH
approaches to debning when an invention is patentablEHROQUGHTAFTA |TTIP

. . o ) A third avenue along which TAFTA | TTIP negotiations may

4 #e most basic provision on patentability occurs under Article 27.1 of X .
the TRIPS, which states that: OSubject to the provisions of paragraph®€ likely to push a TRIPS-plus agenda involves so-called
2 and 3, patents shall be available for any inventions, whether productdata exclusivity rules. Beyond the direct limitations to market

or processes, in all !elds of technology, provided that they are new, entry imposed by patent monopolies, generic manufacturers
involve an inventive step and are capable of industrial application. (5) !

Subject to paragraph 4 of Article 65, paragraph 8 of Article 70 and  Must meet further registration requirements even as pat
paragraph 3 of this Article, patents shall be available and patent rights

enjoyable without discrimination as to the place of invention, the !eld
of technology and whether products are imported or locally produced® #e text of the decision is available at: http://judis.nic.in/supremecourt/
(WTO 1994: sec. 5). imgs1.aspx?!lename=40212
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ent expiration approaches. With the patent ownerQOs clinitalCitizen 2011, 1). They have thus been crucial in Pghting
data demonstrating safety and efpcacy already availabitejolous or otherwise suspect blings. However, US support
generic registration has remained a fairly straightforwarr eliminating so-called Opre-grant oppositiond in the TPP
process, only requiring competitors to demonstrate thatontext became public in July 2011, with the leak of a docu
their non-brand version of a drug is the biological equivament circulated to negotiating parties that strongly implied
lent of the patented entity. AsZNkcins Sans Frontisres American disfavor of such procedures (Public Citizen 2013).
(MSF) explains, the relative ease of this process is-contirhe position of US negotiators now casts pre-grant opposi
gent on the existing TRIPS framework, which only requiréisn as a form of Oharass[ing] the examiner and/or applicantO
that member states protect a patent ownerOs clinical datarder to Odelay or confuse the examination processO or
and not that patent holder be given legal exclusivity ovetherwise OoverburdenO patent ofbces (ibid., 1).
that dataOs useAdécins Sans Frontisres 2012, 11). Given
access to already extant clinical data, regulatory agenc@SNCLUSION
have needed only to make a determination about the generic
compositionOs bio-equivalence. By creating monopoly rigfitse brst decade after the WTO agreement came into force
to the use of clinical data under a TRIPS-plus agenda, thignessed a remarkably quick and effective effort by develop
would no longer be the case. Regulatory agencies wotthd) countries and civil society groups to ensure that the TRIPS
instead be locked out of the patent holderOs data vault, leawuld not entirely forestall member states from designing
ing generic manufacturers stymied until the period of datatellectual property regimes responsive to concerns about
exclusivity comes to an end. Moreover, what is effectiveigalth, public safety, and the like. In the period since, how
the secondary patent that a data exclusivity right woukeler, there has occurred just as marked an effort to push
grant to its holder would be separate from the actual pathis victory back. Insofar as advanced countries have used
ent. That is to say, there is no reason why the period of daiitateral and regional trade agreements like the impend
exclusivity could not persist beyond the life of the originahg TAFTA | TTIP to do so, civil society actors may face a
patent, being that it would be a distinct measure of timenore severe challenge than they did in the late 1990s. This
is because battle lines are now drawn less around the chal
A FOURTH POTENTAL ELEMENT G-A TRPS PLUS lenge of exposing the interpretive ambiguities within the
PUSH THRQUGHTAFTA |TTIP TRIPS than they are around the wholesale institutionalization
of new and more exacting TRIPS-plus requirements. Given
A Pnal way in which the TAFTA | TTIP could function aghat the TAFTA | TTIP is, like its trans-Pacibc counterpart
Trojan horse for a TRIPS-plus regime involves creatirtge TPP, still being negotiated, however, ample opportunity
rules to limit the ability to challenge patent applicationsxists to call attention to the most glaring potential negative
Under the current rules of the TRIPS there are no restriconsequences of TRIPS-plus patent rules. Reducing-stand
tions on member states to prohibit or limit procedures foards for what counts as a OnewO invention through facilitating
bling such opposition, whether before or after a patent &vergreening of patents, effectively extending patent terms
actually granted. Pre-grant opposition procedures haugeyond the period designated in the TRIPS, data exclusivity
generally enabled any party B whether NGOs, researcheutes, and limiting the ability to challenge patent applica
or competitor Prms B to submit information and analysis taians are just four of the most prominent areas of concern.
patent examiner in opposition to pending applications{Pub
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TAFTA | TTIPNEGOIATIONS
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Abstract: Current TAFTA | TTIP negotiations are expected legal protection for investors, including an Oeffective
to provide US investors with the capacity EU governmemtisd state-of-the-art investor-to-state dispute settlement
through international investment arbitration. This beld ahechanisnf®State-of-the-art® is a term rarely heard in
international law is experiencing a huge surge, with recodgscriptions of investor-state dispute settlement (ISDS) to
numbers of investor-state disputes being HhHedvever, date. International Investment Agreements (ll1As) usually offer
investment claims brought by investors disadvantaged daewide range of protections to foreign investors against the
to policies promoting the environmekaitenfall v. Ger actions of states in which they invest. ISDS provisions enable
many), economic equality (Foresti et al v. South Africa), &eign investors to enforce these protections by suing host-
even the human rights jurisprudence of domestic courttates directly at ad-hoc arbitral tribunals, established under
(Chevron v. Ecuador), have dramatically altered perceptidims aegis of arbitration centres such as the International Cen
of investment law, and provoked criticisms of bias and oftre for the Settlement of Investment Disputes (ICSID). These
democratic debcit inherent in this regime. For many hostiechanisms are particularly attractive because they often
states facing arbitration, the scope of some current clainalow investors to initiate litigation before an international
was unprecedented at the time of treaty negotiation. Thigbunal without brst exhausting remedies available in the
paper seeks to provide an overview of current trends in-inveisbst-state. As a result, investors are able to Oleapfrogd domes
ment arbitration and of the treatment by tribunals of state$i®courts. However, ISDS has been accused of inherent bias
non-investment law obligations. This analysis will show thédwards investors and of a democratic debcit (Choudhury
in the absence of an express agreement in the treaty to all@@08; Sornarajah 2010); of lacking core judicial safeguards
host-states to pursue legitimate policy objectives, the TAF®ftransparency and independence (Brower 2002; Van Harten
| TTIP negotiations risk producing an unintended, costly a2®10); and of investing immense power in a small core of
undemocratic burden on EU member states who may becompefessional arbitrators who dominate the ISDS circuit{Eber
a target for arbitration claims. hardt & Olivet 2012). One recent report labelled ISDS the
OworldOs worst judicial systemO (Khor 2013).
INTRODJCTION:INVESTORSTATEDISPUTESETTLE
MENT Such criticisms have had little impact on the systemOs growth.
According to the United Nations Conference on Trade and
Current TAFTA | TTIP negotiations are expected to pr®evelopment, there are over 3,200 IIAs in existence (UNCTAD
vide US investors with the capacity to sue EU governmer#813a); in 2012, a record 58 ISDS claims were bled and the
through international arbitratiofThe TAFTA | TTIP nego total number of known treaty-based claims reached 514
tiating mandate aims to deliver the highest possible level

2 #e Mandate was adopted by the EU Foreign A"airs Council on 14

1 Any ISDS arrangements are likely to be reciprocal. #is article focuses  June 2013.#e document is 0%cially con!dential (European Gom
on the challenges to EU member states of maintaining domestie regu  mission 2013), but has been leaked online and is available here: http://
latory space in the face of investor-state arbitration claims from foreign www.s2bnetwork.org/!leadmin/dateien/downloads/EU-TTIP-Man
investors. date-from-bfmtv-Junel17-2013.pdf
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(UNCTAD 2013bThis explosion of claims has been driven irbe disadvantaged by economic policies aimed at redressing
part by the wide interpretations given to vague IIA provisiorthe enduring legacy of apartheid. The resulting settlement
Investors are protected not just against direct expropriatiogffectively exempted the investors from the legislation
of their investments by host-states. Regulatory and poliand landed South Africa with a legal bill of over !5 million
measures taken by host-states that interfere with or impa¢Brickhill & Du Plessis 2011). In 2009, the energy company
on foreign investments can amount to Oindirect expropriatiovi@itenfall initiated ICSID proceedings to challenge GermanyQOs
or breach standards of Ofair and equitable treatment®. new environmental regulations on coal-bred power stations,
claiming over !1.4 billion in compensation. Germany was
Over the past bfteen years, interpretative trends in ISP&rsuaded to water down the regulations, and Vattenfall
jurisprudence have permitted tribunals to review a rangare now suing Germany again over its atomic energy policy
of measures, including economic and environmental pol{Bernasconi-Osterwalder & Hoffmann 2012). In 201%, Ecua
cies, and measures taken for the protection of human right®rian courts ordered Chevron to pay USD$18 billion in
(Peterson 2009; Reiner & Schreuer 2009; Sornarajah 20tbmpensation for damage to the environment and public
One of the objectives of the TAFTA | TTIP mandate is health. In response, Chevron are suing Ecuador, claiming
establish an ISDS mechanism that will not prejudice the rigtitat the judgment breaches their protection under the US-
of EU member states to adopt or enforce domestic-meaEcuador Bilateral Investment Treaty (Johnson 2012).
ures Oin pursuit of legitimate public policy objectivesO. The
growing body of ISDS case law therefore provides compelliSgch cases raise serious concerns not only about the ability
grounds for ISDS to be treated with the utmost caution. Witf states to maintain domestic regulatory space, but also
no system of binding precedent, it is impossible to determirebout the accountability of foreign investors for the damage
what weight future tribunals will give to previous decisionghey cause in their investment operations.
However, experiences of investor-state disputes to date show
that policies implemented in pursuance of Olegitimate® puBliBLIC RIRPOSE MBSURES
objectives often have direct or tangential impact on irvest
ments, and that such effects can and do give rise to coslillpst 11As provide for general Opublic purpose® exceptions

litigation before arbitral tribunals. to the protections offered to foreign investors. However,
these have often proven an insufbcient safeguard. When
REGU_ATORY CHLL they are invoked, there is continuing legal uncertainty as

to how a Opublic purposeO effects the level of compensation
Even when ISDS claims are unsuccessful, there is widespreagable, whether compensation is payable at all, and even
concern that the vast cost of defending ISDS cases may detérether states have the right to determine what their own
states from pursuing future policy goals or taking regulgublic interests are.
tory measures that may have a potential impact on foreign
investors - often described as Oregulatory chillO. InvestarMethanex v. United Statés)NCITRAL Final Award
have made claims of up to USD$114 billion, and 2012 SaMugust 2005), investors challenged a ban on the manu
the highest ever award for an ISDS claim, of USD$4.77faitture of an environmentally harmful gasoline additive. The
lion (UNCTAD 2013a). tribunal found that if a regulatory measure is for a-pub

lic purpose and non-discriminatory, the state should not
In Piero Foresti v. South Afrid€SID Case No. ARB(AF)/07/1have to pay compensation unless the investorsO Olegitimate
South Africa was sued by European investors who claimedepectationsO are frustrated - that is, if the state reneges

3 Since many ISDS centres publish no case records, the actual !gure is4 UNCITRAL arbitrations are claims brought under the arbitration
likely to be much higher. rules of the United Nations Commission on International Trade Law.
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on prior guarantees made CONFLICTING OBLIGATIONSUNDERINTERMTIONAL

to the investor. LAW

However, other tribunals

have found the Opublic With few exceptions such @hemtura tribunals have
purposeO to be wholly irel generally avoided looking at states® other international
evant to the question of legal obligations and have conbPned themselves to settling
compensation. In Metalclad disputes by reference to the relevant IIA alone. Indeed,
v. Mexico (ICSID Case Nopersisting uncertainty concerning the applicability of non-
ARB(AF)/97/1), the meti investment law, such as human rights law, in investor-state
vations behind a decree disputes has often prompted observers to eagerly anticipate
to establish an ecologi forthcoming arbitral awards (suchBisvater, Vivendi, Piero
cal reserve were regarded Forest) in the hope that they might bnally shed light on
as peripheral to the effect of the decree on the companytis issue. But over the past ten years such rulings have
property. The tribunal ordered Mexico to pay the compamgpeatedly failed to materialize, due either to out-of-court
USD$16 million in compensation. In the Vivendi v. Argentisattiements between the parties, or tribunalsO tactical avoid
litigation (ICSID Case No. ARB/97/3) - one of more than fodyce of the issue.

investment claims initiated against Argentina in the wake of

the 2001-2002 bnancial crisis - Argentina argued that it ha8ls a result, the fact that measures taken by a state are
to take actions against investors to ensure the availability miotivated by a public purpose which is enshrined in
water to the population. The tribunal ruled that the actionsternational human rights law is still no guarantee that a
amounted to unlawful expropriation, irrespective of any publigibunal will Pnd the measures to be lawful within the terms
purpose. IiTecmed v. MexiddCSID Case No. ARB(AF)/00/2)pf the dispute. In th8iater and Vivendi@ses, both gev

the tribunal found that public opposition to a controversiaérnments and petitioning NGOs sought to highlight that
landpll site, and related health and environmental concerithe host-state populationOs right to water is a human right.
did not justify the measures taken. The tribunal did allo¥lthough these arguments received cursory attention in the
Mexico Odue deferenceO to determine whether the mattesards, in neither case did the existence of an international
was truly in the public interest, but then weighed this interestuman rights obligation signibcantly affect the tribunals®
against the investorsO legitimate expectations. bndings.

THE OWRGIN OF APFRECATION®OCTRINE In two ICSID cases against Hungary, the EU Commission sub
mitted petitions arguing that HungaryOs actions were taken
Burke-White and von Staden (2010) argue that states shoufdorder to comply with EU competition lawElactrabel
always be entitled to bnd their own balance between NAHungarfICSID Case No. ARB/07/19), the tribunal explic
obligations and other public policy considerations, as thetly rejected that it was under any obligation to interpret the
are better suited than international arbitrators to determineelevant investment law in light of the stateQs other duties
what measures are in the Opublic interestO. This deferemder international la®.
- known as the Omargin of appreciationO doctrine - is not
assured in ISDS cases and has had a mixed reception to ddtee concerning still is the ongoing case of BoTdeberd
Bernhard von Pezold and others v. Zimbal§a@njoined
In Biwater v. Tanzani@dlCSID Case No. ARB/05/22), whicHCSID Cases No. ARB/10/15 and ARB/10/25). In 2012, indig
concerned the operation and supply of water services enous communities living on lands which are central to the
Dar Es Salaam, Tanzania requested a margin of appred&pute asked the tribunal to consider their rights under
tion, but this was implicitly rejected; the tribunal found nanternational law. The tribunal rejected the applicability of
public purpose to justify TanzaniaOs interference with theman rights law, because neither state nor investors had
investorOs property. ConRicting opinions were given in tmentioned the issue. Peterson (2012) notes that this approach
further cases arising from emergency measures taken bgcourages states and investors to mutually contract-out
Argentina in response to the Pnancial crisis. The-tribwf their international human rights obligations; as long as
nal in Continental Casualty v. Argentina (ICSID Case Ngither party raises such issues, ISDS tribunals may simply
ARB/03/9) accepted that the doctrine was an establisheiirn a blind eye.
principle of investment treaty arbitration; arbitrators in
Siemens v. Argentina (ICSID Case No. ARB/02/8) howe@&NCLUSION:CHALLENSES AND OPFORTUNITIES
found no support for the principle in the treaty or custom
ary international law. The current treatment of non-investment interests by arbitral
tribunals gives rise to many conc erns. Any hasty inclusion of
The tribunal irChemtura v. Canad@NCITRAL, Final Award ISDS provisions in TAFTA | TTIP may therefore risk produc
2 August 2010) also rejected the margin of appreciation doimg an unintended, costly and undemocratic burden on EU
trine, on the grounds that such an assessment is too abstrasthtes. In the absence of explicit and comprehensive treaty
However, arbitrators recognised that the environmental
regulations objected to by investors were implemented i§ #is approach is referred to as the Osystematic integration® or Gharmoni
order to meet Canada®s environmental treaty Ob|igationg_ationé of international law. It is widely encouraged that all international
These international obligations, along with other factors, courts and tribunals that adjudicate disputes adopt such an approach to

. X prevent the fragmentation of the international legal order (Kosken
led the tribunal to rule that no compensation was payable. niemi 2006; Simma 2011).
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provision$ that enable host-states to pursue legitimateof I1As currently in force will not achieve such goals. But care
policy objectives, prior ISDS cases suggest that the progréd drafting of TAFTA | TTIP investment provisions could make
sive realisation of environmental, economic or human rights signibcant contribution to the evolution of international
policies can become a target for arbitration claims. For maimyestment law in these areas. To date, limited avenues for
the scope of such claims was unprecedented at the time miiblic participation in investor-state disputes have failed to
previous IIA negotiations. have any signibcant impact on ISDS awards (Blackaby & Rich
ard 2010; Cross & Schliemann Radbruch 2013). And major
The occasion of the TAFTA | TTIP negotiations might howeggvelopments in the Peld of corporate social responsibility
provide an opportunity to address such criticisms, and to effecsuch as the UN Guiding Principles on Business and Human
much needed changes in ISDS. Indeed, the OStatement oRthkts and the OECD Guidelines for Multinational Enterprises
European Union and the United States on Shared Principlebave largely failed to coalesce into enforceable legal-stand
for International Investment® expresses commitments not oatgs, either in ISDS or other fora (Mann 2008; Muchlinski
to preserve the authority of states to regulate in the publ2008). Given the projected increase in investment that the
interest, but also to increase transparency and public participAAFTA | TTIP is expected to produce, the inclusion of ISDS
tion, and encourage responsible business conduct (Europeprovisions is likely to eventually result in a signibcant body of
Commission 2012). Clearly, replicating the standard provisiarase law. If it does, the raising of such standards might have a

welcome impact on future trends in investment law, beyond
6 For examples of such provisions, see the Model Bilateral Investment th i
i e treaty itself.
Treaty Template, produced by the Southern African Development ty
Community (2012).
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INBETWEENCUROUSECONMICS
AND LOEXPTIONCULTURELLE
IMPLICATONS @& TAFTA | TTIOR
THECULOURAL SECTOR

Markus A. Kirchschlager Participating Expert at Internet & Society Collaboratory e.V. | markus.kirchschlager@collaboratory.de | @extraverbal

Abstract: The special role played by the cultural sector i& Lehwald 2013), the agreement aims primarily at reducing
free trade agreements is as old as trade liberalization itself-called non-tariff barriers to trade. Thus, in the advent of
Informed by current negotiations on a transatlantic free trade comprehensive liberalization of trade, there could well be
area (TAFTA | TTIP), this article reviews the culture and trigg@l grounds for contesting the promotion of the cultural
debate and explains the economic characteristics of culturséctor by those companies, arguing that such promotion
products called Ocurious economicsO. It argues that cultpi@des them at a disadvantage.

products exhibit some distinct features that clearly distin

guish them from other goods or services and highlights tiietHE CU.TUREAND TRADEDEBATE

Ohome market effectO, which gives a competitive advantage

in international trade to the producers of cultural product¥he cultural sector is a highly complex but signibcantly
in countries with large domestic markets. The second pamtreasing economic sector, although its contribution to the
brieRy illustrates the genesis of the Ocultural exceptionO indress domestic product of a country (OECD approx. 5%, EU
trade agreements afpliated with the World Ti@dmniza  2.6%) is far less than that of other sectors. Between 1980 and
tion (WT0) and touches on the background to the UNESC1998, the global import of cultural products jumped by 347%,
Diversity Convention. In the light of FranceOs recent mwblile between 2000-2005 the creative industry showed an
publicized move for inclusion of IOexception culturelle in tneerage annual growth rate of 8.7% (Disdier et al. 2009, 576;
TAFTA | TTIP negotiations, the article gives a critical examir@rant 2011, 337-338).

tion of the usefulness of the special role of cultural products.

It concludes by saying that, irrespective of whichever-meas

ures are preferred, the most important factor seems to Beery effort to liberalize the cultural sector has been met
the preservation of cultural plurality as the basis for a welby controversy, as many states see the funding of cultural

functioning democratic society. forms of expressions and cultural assets as a key resource of
their societies. The discussion of the special role of cultural
INTRODQJCTION products in free trade is referred to as the Oculture and trade

debateO. Cultural products are seen as goods of a double
Berlin, the capital of Germany, is one of the most popular citharacter: they have both a tangible element, such as the
ies in the world right now because of its Bourishing vibramtlatform of product format, and an intangible element, which
art, culture, and media sector, real engines of growth for thetermines their content and makes them reproducible as
whole region. Besides the particular historical and structuredany times as desired. (UNESCO 2005b, 18). Hence, they
features of Berlin, which are certainly one of the main reasoase both creative performances and tradable goods (Schulz
for the favorable conditions it offers, the German system 8013a). In a special way, they facilitate self-rel3ection and
cultural promotion has been a major force behind the presentiscourse within society (Hahn 2006, 524). The trading of
boom of the city. But key tools for cultural promotion likeultural products may be expected to have a substantial in3u
bxed prices for books and a reduced rateabfe-added- ence on the perceptions, valuesd norms of the importing
tax (VAT) for books, magazines and bIm fundimgid be society (Disdier et al. 2009, 592). At the same time, trade in
revised in future. cultural products also contributes to cultural diversity within

a society, because it increases the range of available cultural
In the current negotiations between the EU and the US for tipeoducts (Hahn 2006, 520).
Transatlantic Free Trade Agreement (TAFTA) or Transatlantic
Trade and Investment Partnership (TTIP), both negotiatiiyen if in principle cultural products are subject to the same
parties are seeking extensive trade liberalization in all seeconomic factors as other goods, they still have a number of
tors. Since a reduction in already low tariffs can hardly Iparticular features which can be aggregated as the Ocurious
expected to produce any economic growth (Felbermayr, Heidonomics of cultural goodsO (Crook & Micklethwait 2001).
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KEYWORDSCULTURAL POLICY,HRTRALE, CURIOUECONOMICS OF CULTEHREULTURAL DBRSITY

To start with, there is the difbculty of bnding debnitions: ATédiis is the point at which the need for regulatory measures
cultural products services or goods? Can the intangible valadich a state needs to take for the benebt of society brst
of cultural products be put in monetary terms? The UNESQ@@comes apparent. At the same time it becomes clear that
Institute for Statistics has found that only very few of curremovernment measures to protect cultural identity or preserve
statistics give adequate expression to the intangible valgeltural diversity are not easy to implement in the context
of cultural products (UNESCO 2005b, 18). Even the place@bflobalized communication Bows and can indeed have
origin of a cultural product is often hard to ascertain. Which isnintended effects. Rauch and Trindade (2005) show that
most relevant B the country where the intellectual value wharriers impeding market access do not necessarily lead to
created or the country where the bnal product, perhaps a dadkee preservation of cultural diversity, since in their advent
carrier, was produced (Grant 2011, 337)? On top of this, thitmmestic producers rather let themselves be guided by the
are also difbculties in demarcating the borderline betweestyle of the dominant culture induced by network effects,
the cultural sector and the more broadly debned creatiwehich inevitably leads to a loss of local cultural assets. What
industry. After all, doesnOt every product bear the imprintiufy recommend in place of market access barriers is-a con
culture in some way or another? certed policy of subsidies for domestic producers which can

contribute to the conservation of hallmark cultural properties
The audiovisual sector is a good example of the econontibid., 35).
peculiarity of cultural products. Basically, it is characterized
by three main special features: Firstly, the theory of comparghis covers the two basic ways in which states can choose to
tive advantage generally wonOt work in the Peld of cultyraitect their audiovisual sector from domination by foreign
products. The theory is based on the assumption that produltures: subsidies or market access barriers. In both cases
ucts are not only comparable but substitutable and that tr@me producers of the audiovisual sector are favoured and
efbciency of production can be derived from comparing tr@me are restricted. This should make it abundantly clear
marginal costs of one unit. Both assumptions cannot kbat the main argument against such measures must be the
applied to cultural products because their culture-specibsafeguarding of universal human rights such as freedom of
content renders them non-substitutable, their value is linkedpeech and freedom of information.
to their intellectual content, and the marginal cost for each
additional copy tends towards zero (Grant 2001, 341-34#XCEPTION CUTURHE.LE
SauvZ & Steinfatt 2000, 331 -332).

Given the vital role the audiovisual sector plays in terms of
Secondly, due to the low marginal costs, producers who caiding social cohesion and constituting national identity, it
rely on a large number of customers have at their disposalhardly surprising that the Ocultural exemptionO has been
much larger production budgets and can cover their praaround ever since talk of trade liberalization brst began.
duction costs more easily. This phenomenon is also call@dticle IV of the very brst version of the General Agreement
the Ohome market effectO (SauvZ & Steinfatt 2000, 3@9Tariffs and Trade (GATT) in 1948 gave states the possibil
330; Rauch & Trindade 2005, 1; Grant 2011, 338-340). Inithef introducing quotas for ObIms of national originO in the
case of the US, the English language home market is laegeliovisual sector (WTO 1986, 8; Hahn 2006, 522). Further
enough to allow producers to offer audiovisual products ahore, Article XX sanctions government measures Onecessary
dumping prices abroad, even though their productions ate protect public moralsO and Onational treasures of artistic,
usually more expensive and lavish than those of countridsstoric or archaeological valueO (WTO 1986, 37). Even though
with a smaller domestic market. Consumers in the importirtge GATT has never enshrined any general exemption for cul
countries reinforce this effect as they usually tend to favaural products, it is visible that the cultural sector does indeed
high budget audiovisual products like movies with high-teclplay a special role in free trade agreements. As an example,
special effects (SauvZ & Steinfatt 2000, 329-330). one can look at how most states used the provisions of the

General Agreement on Trade in Services (GATS) to leave their
Thirdly, unlike many other goods, cultural products are meaatiltural sectors out of the scope of free trade regulations
for social consumption. This means that the consumptiofHahn 2006, 525-526 & 531-533; Grant 2011? 342).
of cultural products can affect the attitude or behavior of
consumers and these in turn inBuence other consumers. THxespite the special status enjoyed by the cultural sector, the
is the principle on which all forms of advertising are basa¥TO has been involved in repeated attempts to overturn its
(SauvZ & Steinfatt 2000, 333; Rauch & Trindade 2005, 2-darriers or protective measures. Such attempts are justibed
From an economic perspective, this means that networkitny invoking the GATT which in principle covers all kinds of
effects (externalities) are especially prevalent in the consumgultural goods except movies which enjoy special protection
tion of cultural products. From a social perspective, thesmder Article V. Some US media corporations have been par
effects can be both positive and negative B either enhancitigularly aggressive in their attempts to overthrow Canadian
welfare or causing costs. In both cases, however, the exportgulations and their efforts have received legal blessing from
of the cultural product is not affected by the network effectshe arbitration courts of the WTO. The special economic
Consequently, in the case of negative network effects, proharacteristics of the cultural sector and the vital role they
ducers can Px the price of a cultural product below the price ] ]
of overall social or economic costs it actually causes (Sadv. ﬁﬁ Eetc’giig ﬁ"dgefg':]%"’t‘r;ﬁgf:zlg;ﬁ;e;;;yefohgl'?f;ttgr;hgftt(r’]f;he
& Steinfatt 2000, 333-334). economy but only to those opened up voluntarily by governments
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play in promoting cultural diversity were not recognized bing mandate dependent on adoption of IQexception culturelle
the WTO side (Grant 2011, 343). Canada seized this asatttewon the day to the delighted plaudits of GermanyOs cul
opportunity to initiate a worldwide campaign that culminatedural sector (Zeit Online 2013; KSmpf 2013). Leaked one day
in the adoption of the OUNESCO Convention on the Protedter the ofbcial resolution, the present mandate explicitly
tion and Promotion of the Diversity of Cultural Expressions®cludes audiovisual services (Council of the European Union
- a legally binding international agreement that entered intd013: No. 21) and in various places also commits itself to the
force in 2007 and assures the right to an independent culturabfeguarding of cultural diversity with direct reference to the
policy for all signatory states (UNESCO 2005a; Grant 201MESCO Convention. (Council of the European Union 2013,
342-348; Hahn 2006, 533-538). To date the Convention ha®. 6, No. 9).
been ratibed by 132 states and the European Uiimavoid
obvious incompatibility with the equally binding internationaSo do we really need to worry about the cultural sector? Many
free trade agreements of the WTO, Atrticle 20 of the Cenvenpoliticians and cultural producers think that we do. They crit
tion points out that rights and obligations under previouscize the lack of explicit exceptions for the whole cultural
agreements remain unaffected and that the UNESCO Candustry, not just for the audiovisual sector alone (Deutscher
vention should be considered when interpreting these rightBundestag 2013, 4; Schulz 2013b, 1) And in particular they fear
and obligations and when contemplating the form of newhe prospect of large US corporations gaining unrestricted
agreements (UNESCO 2005b: 10). The UNESCO Converaipess to domestic markets through deregulation of new
is also exposed to the risk of being instrumentalized to justifpedia and modern digital transmission technologies which
disregard of basic human rights. It would indeed achieve thee not covered by existing protection regimes. Again, the lack
very reverse of its intentions if freedom of speech and-infoof transparency in the TAFTA | TTIP negotiations coupled with
mation were restricted under the guise of protecting culturahe vague formulations of the German Federal Government are
diversity. This is why Article 2 of the Convention takes caredgenerating concerns (Deutscher Bundestag 2013). Apart from
state that Ocultural diversity can be protected and promotetiich, TAFTA | TTIP is explicitly keeping open the prospect of
only if human rights and fundamental freedoms, such as freturther liberalization. After exclusion of the audiovisual sec
dom of expression, information and communication, as wedtlr, EU Trade Commissioner Karel de Gucht was at pains to
as the ability of individuals to choose cultural expressionsmphasize that it could be reintroduced at any later date (Zeit
are guaranteed.O (UNESCO 2005a, Article 2). Neverthele€nline 2013). And even now there is no shortage of initiatives
practice it may be difpcult to distinguish between preservéor further liberalization: Since early 2012 representatives of
tion and restriction of cultural diversity. the EU and the US have been deliberating in a group called
OReally Good Friends of ServicesO on how to effect further
openings in the service sector (Mildner & Schmucker 2013, 8).

Against this backdrop, we now need to ask whether-exclu
sion of the cultural sector from any free trade agreement
really does make sound sense. One key supporting argument
here is the sectorOs relatively low economic performance in
comparison to other sectors of the economy and its obvious
greater relevance for society. The audiovisual sector b the
most important part of the cultural sector - accounts for a
mere 2%t of the trade volume between the EU and the US
(Hayer 2013). Referring to the PIm industry, Francois and
Ypersele (2000) have pointed out that trade barriers between
two countries can actually increase welfare gains. In their
investigations of the curious economics of cultural products,
both Rauch and Trindade (2005), and SauvZ and Steinfatt
(2008) have shown the unintended effects market access
barriers can have in todayOs communicative globalized world.
They suggest liberalization of markets in combination with
The cultural sector has once more come in for special-attenoncerted subsidies.

tion during the current rounds of TAFTA | TTIP negotiations.

AurZlie Filippetti, the French Minister of Culture has forgedpart from the danger of restricting fundamental human
an alliance with ministers of culture from 14 more EU stataghts for the sake of protecting cultural diversity, there are
including GermanyOs Bernd Neumann (CDU) to take the aatlier arguments against |Oexception culturelle, especially with
ovisual sector off the negotiating agenda (French Embasggard to TAFTA | TTIP. Firstly, the EU audiovisual and cultural
in London 2013; Schulz 2013a). The EU Parliament-underarket is already relatively open for US companies while US
scored these demands in a resolution calling for Oexclusimarket access is still very limited for European companies
of cultural and audiovisual services, including those providdtlambsdorff 2013). Second, EU foreclosure in cultural matters
onlineO (European Parliament 2013, No.11). UltFrately  vis-"-vis global markets stands in contradiction to the relatively
made its approval of the European CommissionOs negotatvanced liberalization of the EU internal market (Formentini
& lapadre 2007, 5-6). Besides which, Hollywood movies still

2 See: http://www.unesco.org/eri/la/convention.asp?KO=31038&Iangua§nJoy huQe successes Wlth_ aUdler_meS in Europe, even under
e=E&order=alpha the present cultural protection regime. And the German sys
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tem of subsidized public-service broadcasting, for exampli€exception culturelle, at least in terms of quotas and market
has often shown its resilience in the face of frequent attempécess barriers, opinions diverge as they do in the debate on
by private broadcasters to paint the license fee as illicit amdpyright. The strongest advocates of |Oexception culturelle
market-distorting (Schulz 2013; Hanfeld 2013). WhatOs manel stricter regulation of intellectual property rights are to be
trade with cultural products mostly takes place over shert disound in the ranks of culture producers and spokespersons
tances between countries with strong cultural ties (Disdier etfar the cultural sector- after all, such issues have a direct
2009, 577). In this light, the very notion of cultural Oassimilatiompact on their professional earnings. Both network savvy
appears dubious and built on shaky foundations. consumers and NGOs working for free and uncensored inter
net access rightly criticize restrictions on online services and
One really fascinating aspect of the culture and trade debatgulation of intellectual property rules - interestingly with
is the positions taken by NGOs and civil society. All aitee same argument put forward by advocates of the excep
in agreement when it comes to rejection of the suppodgion culturelle: Both groups wish to preserve the plurality
edly excessive power yielded by an imperial United Statefsinformation sources as the basis for a well-functioning
and threatening cultural diversity. Yet when it comes tdemocratic society.
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Abstract: In the recently launchd@dansatlantic Free largely undePned. This paper examines the problem of
Trade Agreement, also known as Transatlantic Tradegulatory barriers and offers an assessment of what
and Investment Partnership (TAFTA | TTIP) negotiean be achieved. It concludes that while some claims
tions between the US and the EU, PresiObatna  of potential benepts are overstated, this does not mea
has indicated that the talks will make reducing reguthat facilitating regulatory cooperation is not werth
latory barriers a signature issue. The emphasis omhile. Negotiators should go after the low-hanging
tackling these barriers has generated some excitdruit, putting aside some of the more contentious
ment, with large bPgures being thrown around agegulatory disputes, and be responsive to the needs of
estimates of the resulting economic gakfmwever, industry and consumers by focusing their attention on

a good deal of uncertainty exists as to how the US-Ebsue areas where they can have the greatest impact.
trade talks can address these issues, which remain y \‘
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INTRODJCTION in which national agencies make decisions without thinking
about what their foreign counterparts are doing, can lead

In his 2013 State of the Union speech, President Obanoadifferences in regulation. These differences impose sub

announced that the US would launch negotiations on stantial costs on businesses and consumers. The following

Transatlantic Trade and Investment Partnership (TTIP)examples help illustrate the kinds of divergences that exist,

also known as the Transatlantic Free Trade Area (TAFTA)v they raise costs, and the potential difbculties in resolv

- with the EU (C-SPAN 2013). Beyond the important nevrg them:

that the worldOs two largest economies would be negotiating

to liberalize trade, there was also a signibpcant developmeé®®wR HEADLIGHTS

in terms of the substance of the proposed talks. While past

trade negotiations have dealt with domestic regulation ds 1968, the US implemented a regulation related to automo

a trade barrier in only narrow and limited ways, these talkfe headlights, requiring two settings: one for high-beams,

would make reducing regulatory barriers a signature iss@and one for low-beams. Recently, some automakers have

(The White House 2013). developed new technologies that allow for more sophisti
cated lighting variations, involving a gradual dimming of the

Traditional trade barriers, such as tariffs, are relatively Idights rather than a separate OhighO and OlowO setting. To date,

between the two economies, and regulatory barriers are #mese new headlights are permitted in the EU, but have not

area that offers great potential economic gain. One widdbgen approved for sale in the US on the basis that gradual

cited study suggests some substantial benebts from addregédmming conRicts with the requirement that there be two

ing Onon-tariff measures,O including regulatory divergersegtings (Keane 2013 & Nelson 2013). Here, consumers are

issues, within the context of US-EU trade. After noting thdenied new and improved technology because of outdated

the Ototal eliminationO of such barriers would amount toegulations.

2.5 - 3.0% increase in Gross Domestic Product, the study

then tries to identify those barriers that could realisticallyEHICLECRASH TESTS

be eliminated. Doing so, the report says it would boost EU

GDP by 0.7% per year, leading to an annual potential gainrafividual crash tests for new vehicles can cost anywhere

US$158 billion in 2008; it would boost US GDP by 0.3%foom US$120,000-150,000 per test (in Canada and the US),

US$53 billion per year (Berden et al. 2009). but it is rare these tests are done just once, and it is even rarer
that the same test will not be replicated in another country

However, a good deal of uncertainty exists as to how tbhefore it is cleared for import. What does this mean? The

US-EU trade talks can address these issues. A brief exgampany trying to get its car to market will have to go through

nation is included in the report of the US-EU High Leveéhe same safety tests, even though they produce the same

Working Group (HLWG) that provides a framework for thend result. This duplicative testing not only delays the release

talks (High Level Working Group on Jobs and Growth 201#)the product to market, but it also adds signibcant costs.

However, the report, as well as the study noted above, refers

to many regulatory issues which cannot easily be solvedENETIBLLY MODFIED FOODS

Thus, some caution and realism needs to be maintained in

the face of claims of such large economic gains. Genetically modibed (GM) foods face different regulatory
regimes in the EU and the US. The EU relies on what it refers

This paper examines the problem of regulatory barriers anol as the Oprecautionary principle,O which in practice means

offers an assessment of what can be achieved. It concludkat in the EU, producers have to demonstrate the safety of

that some of the simpler regulatory divergences betwed&dM crops and food products before they can be approved

countries can be handled. However, more challenging refpr sale. By contrast, US regulators generally see GM foods

ulatory issues, where there is strong policy disagreemeam Osubstantially equivalentO to unmodibed products, and give

between the US and EU, may need to be taken off the talheem no additional oversight in the absence of scientibc proof

As a result, while there are potential gains here, they miat any harm is caused by their sale and consumption (Kysar,

be smaller than some hope. This does not mean that fac#i004: 557). EU policy is, in part, reBective of strong feelings

tating regulatory cooperation is not worthwhile, howeveamong its citizens. With policy preferences that come into

Removing unnecessary regulatory differences can be wetinict in this way, it may not be possible for regulations to

worth the effort, if the focus is on aligning regulations thatonverge, even though the divergence can be costly.

are arbitrarily different rather than changing the substantive

nature of the regulation. In addition, this paper examinesREGULATORY COOPERATION

model of successful regulatory cooperation which sheds light

on a possible approach to addressing regulatory divergent¢tow should international cooperation work in practice?
There are two common methods, both of which are referred

PROBLES ARISIK FROM REGULATORY DIVERGENCE  to in the TAFTA | TTIP working group report, which have been
used to deal with regulatory divergence: harmonization and

Regulatory divergence across countries can arise for a numutual recognition.

ber of reasons. For one thing, policy objectives may vary. If

countries are trying to achieve different goals, their-regiHarmonization implies the alignment of regulations toa sin

lations are unlikely to correspond. But even where poligye best practice. It could be based on international standards

objectives are similar, regulating through an isolated processom a standard-setting body, or simply involve coordination
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among nations. Countries basically agree to converge on a samimal disease outbreaks (Canadian Food Inspection Agency
gle standard or regulation. This is usually the most difbcult w2913). Such action will help prevent substantial disruption to
to achieve regulatory cooperation. live animal and animal products trade, as happened during the

bovine spongiform encephalopathy (BSE) or Omad-cewO out
Mutual Recognition can be achieved through mutual redreak in 2003. The fact that this plan was developed with broad
ognition agreements or the acknowledgement of regulatosngagement from both the public and private sector should not
equivalence. Mutual recognition agreements approve testitg overlooked - in fact, it is probably the key reason for its suc
and certibcation processes of other countries as acceptaluess. Not only is this vital to provide legitimacy to the project,
for allowing sale in the importing country. This method is-espéut it also prevents industry and special interest capture by
cially useful in eliminating duplicative testing and certibcatiompening up these issues to comment by as large a pool of actors
processes. Equivalence simply acknowledges that differeast possible. Furthermore, it serves to limit the development of a
technical regulations can still achieve the same objectives top-down process, which most often results in overregulation
outcomes; sometimes there are just different methods of doirmg bureaucratic inertia.
the same thing, and they should be treated as equivalent.

Motor vehicle standards have also been addressed, because
In connecting the various divergences with the possibleehicle production is a major supply chain in North America. In
solutions, the reason for the regulatory difference matterllovember 2012, certain Canadian-certibed vehicles were made
Addressing minor, unintentional differences in regulationsligible for importation in the US because safety standards were
between countries is the easiest way to improve efpbcienejther harmonized or had an equivalent effect (Federal Regis
Others are more difpcult to resolve, but can often be bridgéslk 70538, 2012). There is still more work to be done, as this
through equivalence or mutual recognition, allowing-cononly applies to certain recently produced vehicles, but it paves
sumers to decide which products they prefer by increasirthe way for a more integrated and efpcient supply chain in the
their access to items which otherwise would not be availabfeture, eases the burdens on businesses from having to com
However, strongly conRicting policy views - such as on GM with different manufacturing and safety requirements, and
foods - may not be solvable this way. They would neverthelgssvides greater choice to consumers by allowing new vehicles
benebt from more international dialogue on the causes of tlie enter the market.
divergence.

At this early stage, it is difpcult to fully assess the work of the
THE WSl CANADA REGU_ATORY COOPERATIONCOUNCIL  RCC, but it does seem to be making progress. The most impor

tant feature of the RCC process is the pragmatic approach to
Regulatory cooperation may be a desirable objective, but thelealing with regulatory divergence, coupled with regular input
is a question about whether trade agreements are the best pldoam private interests. The idea is not to bridge all regulatory
to address it. Clearly these issues can affect trade, and tllisergences, but rather to bPnd practical solutions to resolvable
could bt conceptually within the scope of trade agreementsroblems in those sectors that are most vital to the trading
But are trade negotiations an effective way to deal with thelationship. A transparent, inclusive, and open process that
problem? There is a long history of trying to do so, but withointvolves all stakeholders, from businesses to consumers, is a
much success. As a result, it may be worth looking outside tp@od model for achieving regulatory cooperation going for
traditional trade negotiating model for answers. ward.

Attempts at regulatory cooperation between Canada and tHRéTERMTIONAL REGULATORY COOPERATION IN HE
US have been numerous over the years. Through trial and effé&+TA | TTIP ANDBEYOND
both countries have been able to identify ways to successfully
foster cooperation. The Regulatory Cooperation Council (RG@hough resolution of regulatory differences between the
is the latest effort, which operates outside the context of a tradlnited States and the EU is likely to be more difpcult than
agreement. Though a complete replication of previous moddtsr Canada and the US, the RCC nonetheless provides useful
may not be sufbcient, or desired, in the context of US-EU tradsights into how regulatory cooperation can be addressed in
negotiations, there are certain aspects of the RCC that maythe TAFTA | TTIP. The early successes of the RCC make clear
useful to inform the TAFTA | TTIP talks. that promoting regulatory cooperation does not need an exten
sive legal framework or dispute process. At the most basic level,
The RCC is supported by numerous private interests, businégssmply provides a mechanism for the two countries to address
and industry, which are often better situated to recognize thegulatory divergence through input from business and con
barriers that impede market access than the government. Th@mer groups, and cooperation between government agencies.
RCC addresses regulatory issues in a non-legalistic way that
seeks to Pnd modest solutions to specibc regulatory divergeridee best approach for the US and EU would be to focus
problems by providing a mechanism through which Obilatesatention on the views of the private sector, which faces the
and horizontal coordination and the generation of ideasO carsponsibility of meeting multiple government requirements,
take place among the lead agencies in each country (Canadads@ which is in the best position to identify the costs and inef
RCC Progress Report 2012, 3-4). Its main focus is on limitagiencies of regulatory divergences for trade. One of the main
inefbciencies in existing regulations, not in creating new onamals of the regulatory cooperation process should be te facili
tate the involvement of producers, distributors and consumers
For example, Canada and the US recently recognized each atha process which provides for direct contact with the relevant
erOs zoning measures with regard to highly contagious foreimivernment agencies.
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Private sector involvement could come at two stages. Fittat if regulatory cooperation is included in multiple trade
during the initial rule-making process for new regulationsagreements with different participants, the risk of creating
this could be helpful in preventing new regulations fronmore layers of contradiction and confusion greatly increases.
diverging to begin with. Second, with regard to existing reg
ulations, it is essential to have private sector input on hoMultilateralizing regulatory cooperation may not be possible
divergent rules hamper trade so that a discussion can evanthe moment, but since the US and EU make up almost half
begin. Since regulatory convergence will be a long-term prof world GDP and 30% of total goods and services trade, any
cess, there needs to be a permanent forum where the privatgreement both sides can come to on regulatory issues could
sector - businesses, consumers and other groups - can raiselp set the tone and trajectory of future regulatory coepera
concerns with both existing and potential divergence. tion efforts involving other parties. The greater the number
of countries involved in eliminating costly and duplicative
While the TAFTA | TTIP offers a good starting point, reguleegulatory processes, the greater the potential gains fer con
tory cooperation should eventually be done on a multilateraumers and producers alike. The TAFTA | TTIP negotiations
basis. The need for this is amplibed by the growing trendazn play an important role in leading the way on regulatory
0O21st Century trade agreementsO that include issues outsid@eration efforts, and their success or failure will deter
the traditional scope of trade negotiations. This simply meamsine how this issue is addressed in the future,
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Abstract: The TAFTA | TTIP agreement, if approved, wilhe of these global issues is the process of global warming
signibcantly intensify the economic cooperation and tradend climate change, which is already happening (i.e., in the
between two of the most developed and powerful actors sifrinking of the Himalayan glaciers and the Arctic ice, the rise
the world, the United States of America and the Europeahthe sea level, progressive desertibcation, and the greater
Union. As such, it will modify the current political, but al$iequency of extreme weather events as the IPCC reports
economic scenario, and this in of the context of worldwide cih their Special Report on managing the risks of extreme
mate change and the overconsumption of natural resourceseather events). The agreement on TAFTA | TTIP seems to
It could even lead to a new global paradigm. Saying this, igaore these dramatic current developments. It shows that
question is, whether it can be guaranteed that the TAFT/¢ developed world has not changed its problematic envi
TTIP agreement will be strong and sustainable in the meditnanmental practices (air, water and soil pollution; resource
and long term also from an environmental point of \@ew. extraction; deforestation, etc.), even though there is a general
whether it will require more energy and resources and-thereonsensus that these practices are a growing concern for the
fore contribute to the future costs of climate change B amfobal environment today and in the future (e.g., conbrmed

therefore be unsustainable. by a study led by John Cook at the University of Queensland
published in IOP PublishingOs journal). This could lead to a
THE CRITICGAL ENVIRONMENTAL BACKGROUND new paradigm, a critical global situation that has not been

there before and that puts in danger future generations and
Is the TAFTA | TTIP agreement considering the delicacy of ttiie whole planet.
moment in which the latest report of the Intergovernmental
Panel on Climate Change (IPCC) released on 27 Septenmfgainst this background it is questionable that the agree
2013, urges a global response to the clear message from soént on TAFTA | TTIP will be sustainable in the medium and
entists that climate change is human-induced and asks féwng-term from an environmental, but maybe also from an
signibcant action to cut emissions? It does not seem to be theonomic, point of view. The Stern Report on the Economics
case. If so, would the political leaders opt for intensibed tradeClimate Change by Nicholas Stern stated already in 2006
over thousands of kilometers (Berlin, for example, is 900Mat the benebts of strong, early action considerably outweigh
kilometers away from Los Angeles)? the future costs - also the economic cost - of climate change.
In 2013, Nicholas Stern states in the Guardian on 24 Septem
This article calls for the urgent need to analyze the possilber, 2013, that he underestimated the risks of climate change,
impact of the agreement in environmental terms, both atsach as the melting of permafrost, and that he should have
local and global level. Nobody can say for sure whether theen more ObluntO about the threat posed to the economy by
agreement on TAFTA | TTIP will be approved in the end rising temperatures.
which terms, what kind of new regulations it will involve or
whether it will work (and, if so, for how long), since the-negelOWTRADEGOT GLOBL
tiations have only started recently and they seem complex.
What is sure, however, is that the basis of the agreement -ltdernational trade was signibcantly intensibed after the Sec
increase trade and spur growth on both sides of the Atlantimd World War and has globalized with the creation of the
- in the current environmental context and considering th&/TO in 1995. Taking this into consideration, the objective
global issues we are dealing with right now, can be regardeftthis new agreement must be to increase trade and-there
as outdated or OoldO. fore economic growth with all its consequences, one of the
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issues an EU-US High Level Working Group was taskedcmmpanies benebt, however, what does this mean for the
identify as stated in the European Parliament resolution docal economy in general? Will it still be competitive? The
EU trade and investment negotiations with the United Statesonomic system of today is too complex to be reduced to the
of America. According to a European Parliament resolutiébig industriesO, the multinational players. It includes B par
(2013) on the EU trade and investment negotiations with thieularly in Europe D tens of thousands of small and medium
US, EU exports to the US are expected to increase by 28%siné enterprises (SME) that produce locally (national or EU),
total EU exports by 6% thanks to TAFTA | TTIP. rather than the international or even global, markets. The
European CommissionOs (EC) SME Performance Review of
Whether scepticism towards commercial agreements or fré912 stated that small and medium enterprises stood their
trade in terms of the environmental footprint (i.e., of the cground as the backbone of the European economy whereas
industry) exists or not, all of these agreements must be arthe ECOs Study on the level of internationalisation of Euro
lyzed in the overall context. One thing is if intercontinentglean SMEOs of 2010 concluded that although 25% of EU 27
trade is the exception, another thing is if it becomes th@MEOs export or have exported at some point, their interna
rule, the need and the plan for the future. This intereontitional activities are mostly geared towards other countries
nental agreement is opting for making intercontinental tradmside the internal market and only about 13% of EU SMEOs
the rule and will, therefore, lead to even more energy aage active in markets outside the EU.
resource consumption than the current system of preduc
tion and trade. The possible consequence is an even bigd@8KS AND CONSEQUENCES
contribution to climate change and resource consumption in
production as well as transport. That is why the agreeme@bnsidering the environmental risks that we are facing as
looks out of context. well as the importance of the SMEs, not least in terms of
job creation, future developments should be in favor of an
This is also true for the local production. The agreemeenergy and resource efbcient local production. Choices like
seems to be constructed in a way that it brings advantagbe agreement on TAFTA | TTIP seem to push in the oppo
primarily to big industries (i.e. the car industry), because thige direction, however, although it could be more rational
local producers are generally not acting on the global matio reduce the intercontinental trade. Without local preduc
kets. The big, multinational actors are in a better position tmn, the foundations of the current economic system are at
organize intercontinental economic trade. If the multinationatake, and so is the environment. That is why it is more than
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necessary to make a serious evaluation of the environmentalgeneral terms (e.g. towards a global climate regime), but
footprint of the agreement to see if these worries are justipexhly economic benebts for the big industry. Instead; com
or not. After all, the parties of the agreement are the two maserce and trade should be repositioned from globalization
industrialized - and, therefore, at least OhistoricallyO ,rtostontinentalization or forms of sustainable trade that could
polluting and consuming - regions in the world. speed the formation of continental economies and politi
cal unions and help political decision making (i.e. towards a
This is particularly important, as the governments involvedimate agreement).
often promote contradictory initiatives with regard to envi
ronmental issues: some in favor of the reduction of resourc&8HAT COULD BEA WAY OUT?
and consumption, others promoting de facto the opposite.
In some cases the governments pass laws in favor of enefdter the publication of the IPCC report, it is conbrmed that
efbciency, but at the same time they sign agreements tltdimate change is human induced and that action to stop
request large-scale energy consumption. Germany, for exathe rising of temperatures is necessary. The bfth IPCC report
ple, despite its efforts to improve energy efbciency (i.e. by states, with 95% conbdence, that humans are the main cause
Renewable Energy Sources Act), blocks European initiatieéghe current global warming.: OHuman inRuence on the
to regulate the car industry D at least by delaying the introlimate system is clear. This is evident from the increasing
duction of caps on carbon dioxide emissions. Again, let geeenhouse gas concentrations in the atmosphere, positive
analyze the context: why, despite the alarming reports, dadiative forcing, observed warming, and understanding of
governments not come to terms about climate protectiothe climate systemO (IPCC 2013, 13).
(e.g., by signing a follow-up agreement to the Kyoto-Proto
col, an international agreement linked to the United Nationidence, climate change demonstrates the negative aspects of
Framework Convention on Climate Change, which commitse current economic model which is based on large-scale
its parties by setting internationally binding emission reducenergy consumption which again is the main cause for the
tion targets)? Why do they intend to quickly agree on themperature rises. It is true, that there are many things to
promotion of the polluting industries through agreementsio urgently, but also many things not to do anymore. Will
such as the TAFTA | TTIP without considering the eonsee have to rethink the current economic model? Before
quences? Why are the governments not giving priority to thiee conclusion of any kind of agreement, the true impact
justibed public concern (see the OStop TAFTAD protestantbconsequences in terms of emissions and pollution and
example, in Europe) that the agreement on TAFTA | TTIP wilence - the sustainability of this agreement have to be ana
threaten food safety, small scale farmers, internet freedolyzed and evaluated. Any for of international cooperation will
workersO rights, access to medicines, bnancial regulationmwicbe able to ignore environmental problems such as climate
last, but not least, the climate? It could be because the agrebange. Only this will in the end lead to a more sustainable
ment on TAFTA | TTIP, though veering towards an intensipgduction and trade.
globalization, does not imply a greater global cooperation
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Abstract: Like others before them, the negotiators of th@erhaps the trade negotiators will leave data protection regu
Transatlantic Trade and Investment Partnership (TAFTAaled as it is currently. Perhaps they will take the issue up
TTIP) must observe differences in the regimes of their+respeon the initiative of the Europeans - and look to outstanding
tive trading blocs. The international trade regime, for instangaoblems. The Congressional Research Service, an inRuential
is an EU competence, but national security is not. As for 18 government think tank, has conjectured: OData privacy
re-use of personal data, some of that data is processedigsues also may receive greater scrutiny following the-publi
ways relating to trade such as airline records and bPnanceation of classiped information related to National Security
data.Other ways of re-using personal data, though, concerAgency (NSA) surveillance activity in June 20130 (Akhtar &
national security in EU member states, and hence cannot benes 2013, i). That certainly appears likely, although Othe
part of TAFTA | TTIP negotiations. This paper offers a |doic raises a host of unbounded, complex, difbcult, and con
at such distinctions as they exist in the critical time whetested legal and constitutional issuesO (Gellman 2010, 273).
the European public is calling on its leaders to take actidrhe next section will look at the two foremost outstanding

to better protect the populace from surveillance after thesue areas of this type: airline records and bnancial data.
Snowden revelations. Critics of the status quo must provide

realistic alternatives on the basis of their more complefeHE INTERMTIONAL TRADEREGIME ASAN EU COM!
understanding of the background. Coincidentally TAFTRETENCE

| TTIP negotiations were scheduled to begin at the same

time, but for which of these issues would TAFTA | TTIPlbernational trade policy has the advantage of involving real
an appropriate venue? Any efforts to address surveillancdaw, not just aspirational pronouncements, backed up by
the US and the EU must also reRect the different ways thedal recourse to an appeals board and a dispute settlement
data protection measures are organized in these blocs:rrechanism. For any data protection provisions in a trade
the US they are structured by sectors of the economy, ané&greement to be taken seriously by privacy advocates, great
Europe by OblanketO legislation; in the US there are regiraesparency in how they are worded would be important.
ranging from the federal to the university level, and in Euroeich transparency is not straightforward during negotia

a new EU regulation is supposed to harmonize the disparaiens with a partner for fear of being taken advantage of.

regimes that have evolved in member states. Instead, metaphorically Oone keeps oneOs cards close to oneOs
chestO. The negotiating mandate has to be secret, and can be
INTRODQJCTION revealed only gradually (George 2010, 15). At the same time,

to maintain good relations with civil society is the challénge.
Governments have always wanted to know more about their
enemies and their own citizens. In the late 20th century, rapidbng-standing controversies that could be taken up and
advances in information and communication technologiesenegotiated in TAFTA | TTIP as O21st century issuesO (Akhtar
(ICT) accelerated governmentsO means for surveillanc& dbnes 2013, 9) involve the Passenger Name Records (PNR)
both groups, and through the Internet are used on a globatlaintained by airlines and the bPnancial data handled by the
scope for reaching the putative enemies or citizens wherevBociety for Worldwide Interbank Financial Telecommunica
they might be. tion (SWIFT). Tyson Barker (2013, 3), an analyst writing for
the Bertelsmann Foundation in Washington, however, is pes
After Bradley Manning and Wikileaks, it was in 2013 Edwasithistic about success in solving these controversies after the
Snowden who revealed the alarming extent of US surveillan8aowden revelations.
activities in the PRISM and - with the BriiSfEEMPORA
programs.As a result, Viviane Reding (2013a), Vice-Presidd®uth of these controversies were addressed by the Safe Har
of the European Commission, threatened to derail the TAFTBdr Agreement in 2000, a self-regulatory commitment by
TTIP because her conbdence in the negotiating partner (USF§ companies, which continues in a program of the same
had been shaken by the Snowden revelations. name® However, they have continued to cause debate in
the European Parliament with a plenary vote coming up in

1 In 2012 the number of communications surveilled increased by 27%
over the previous year per Glenn Greenwald (2013). #e NSA is . . . L
cited by the Guardian as saying the British GCHQ Oproduces larger 2 #e author has personal experience in this matter, which is documented
amounts of metadata collection than the NSAO, Ewen MacAskill et al. &t hitp://www.wsis.ethz.ch/seri.htm and in: Ruddy & Hilty 2007.
(2013). 3 For more information, consult: export.gov/safeharbor/eu
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autumn 2013. The European Parliament (EP) has receRBGIMESINVOLVING SURVEILIANCEAND DATA
acquired new powers and, henceforth, its approval would BROTECTIONOMPLEMENTARY TO THETRANS
required to ratify any TAFTA | TTIP (Archick, 2013). PNR AftIANTICTRADEAND INVES™MENT ARTNERSIP
SWIFT (TFTP) are only two of a total of seven agreements tH&FTA | TTIP#
could be consolidated into one by TAFTA | TTIP according
to Statewatch.4 Negotiations on such a general agreementAtiempts to reconcile data protection with security have
consolidate them have been running since 2010. repeatedly come up against the fact that national-secu
rity is considered quintessential to sovereignty. Sovereign
TRAVELDATA, SUCH AS ASSENGERNAMERECORDS  states reserve national security issues for themselves; this is
"PNR#,MAINTAINED BY AIRLINEAND BIOMETRIADS referred to as the Onational security exceptionO, which applies
TO FACILITATEENTRY TO THE B in multilateral trade law (Sofaer et al. 2010, 195). Furthermore,
national security is thought to require clandestine agencies
In April 2012, a US-EU agreement was approved and adoptaatking in a sphere not subject to public scrutiny. Here one
by the European Parliament on the use and transfer of PMRs to establish clarity on concepts like terrorism and its
to the US Department of Homeland Security. Even befaedation to cybercrime. Then one can see which government
adoption of the agreement, the lack of a recourse for pakevels are held to be competent. Since the threat is global in
sengers was criticized by EuropeOs Article 29 Working Par&gure, international cooperation is essential in addressing
a body consisting of representatives of the different nationél Likewise, the scope of the current section of this paper
supervisory Data Protection Authorities, which in most casesll become progressively more global, starting with regimes
cooperates well with the EU Commission. at the EU level (such as data protection) and advancing to
regimes at plurilateral institutions (such as human rights).
The Visa Waiver Program gives priority to those non-US-
persons desiring entry to the US who come from certain the EU, data protection is a competence shared between
partner countries and have biometric passports. ApplicanBrussels and the member states. On the EU level there is
are advised to go through the Electronic System for Travedirective dating back to 1995. A new regulation has been
Authorization (ESTA). There are privacy implications fropnoposed to replace that directive with a new, more directly
both PNR and the Advance Passenger Information Systapplicable regulation; however, even the new regulation leaves
(APIS), as pointed out by journalist Ryan Singel (2007) aoaim for member states to manage their respective police and
German Data Protection Supervisor Peter Schaar (2008jelligence services guided only by an updated directive.
Many European tourists use the Visa Waiver Program each
year, and the biometric data in European passports is a reduttlike international trade policy, national security is not a
of the EU governments complying with US requirements. competence of Brussels in the EU, but rather one reserved by
member states for themselves. There will be a new EU-group
FINANCIAL DATA SUCH AS THAT HANDLED B SWIFT ing tasked with harmonizing any actions taken by member
states: OPermanent Representatives of the EU member states
Financial data may also be covered by TAHTAR, as at Coreper [the Committee of Permanent Representatives]
conjectured by analysts Akhtar & Jones (2013, 7). The-US gave agreed on July 18 on the remit and composition of the
ernment was accessing Europeans® bnancial data througtEteside in the ad hoc working group tasked with discussing
Society for Worldwide Interbank Financial Telecommunicajuestions of data protection.O (European Council Presidency
tion (SWIFT), and claimed successes in bnding terrorists2®1.3; Gardner 2013). However currently, as of this writing in
those means. This process, however, was perceived in Eur§aptember 2013, the working group still carries in its name
to be a violation of EU privacy legislation. The confict wt® restrictive descriptor ad hoc.
resolved in 2010, at least temporarily, when the European
Council concluded with the US an agreement on the prdn the US, national security areas include cybercrime. The
cessing and transfer of Pnancial messaging data from ttevelations by the NSA whistleblower Edward Snowden show
European Union to the United States for the purposes dfat surveillance is being intensibed ostensibly to combat
the Terrorist Finance Tracking Program (TFTP). After tkerrorism, or perhaps a more mundane threat referred to as
Snowden revelations it is likely that the TFTP will be up f@cybercrimé@hus, the US relates cybercrime to national
reconsideration by the EU. Several parties in the Europesecurity. The Obama Administration has issued an Iaterna
Parliament have called for renegotiation. tional Strategy for Cyberspace, which addresses cybercrime
in the broader context of cyber security (Finklea & Theohary
2012, 23). The elements of US cybercrime policy also include
the following two national strategies:

4 Ottere are currently seven EU-US agreements covering justice and
home a"airs issues: 1. Europol (exchange of data); 2. Extradition; 3.
Mutual assistance; 4. PNR (passenger name record); 5. SWIFT (all & A National Strategy for Trusted ldentities in Cyber

Inancial transactions, commercial and personal); 6. Container Security space (NSTIC) is an attempt to establish an identity

Initiative (CSI); 7. Eurojust.O, Statewatch 2012. ¢ for better identit &
5 OHowever, in other cases, the EU Commission proposals have been ecosystem for betier identity management,
severely criticised by the Art. 29 W.P., notably as regards the Pas
senger Name Record (PNR) and/or the Safe Harbour issues, when
the political agreement reached by the EU Commission with the US

7 A distinction is drawn in an 0%cial US paper to the e"ect that Owhen

e . 1 X ! > investigating a given threat, law enforcement is challenged with tracing
administration did not correspond with the point of view of the Art. 29 e action to its source and determining whether the actor is a criminal

W.P.O (Yves Poullet & Serge Gutwirth 2008, 8). or whether the actor may be a terrorist or state actor posing a poten
6 Zorz (2013) and European Parliament (2013). tially greater national security threatO (Finklea & #eohary 2012, ii.)
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a A National Strategy to Secure Cyberspace was passed|
lowing the terrorist attacks of September 11, 2001 (ibid, 2

The EU has a new cyber-security strategy pending passak
by the Council. Viviane Reding (2013b) predictably praises the'=.
draft directive, while Member of European Parliament (M
Sophie in Ot Veld is critical calling it a mish-mash (in Ot Ve
2013; Bendiek 2012), but offering a more balanced apprai

Differences between the EU and US approaches have beél
characterized by Jeremy Fleming (2013a) as light versus hea
regulation. Cybersecurity is a global issue that could hit C
nese manufacturers like Huawei with protectionist exclusio
from the EU market, and is affecting trade negotiations wi
India (Fleming 2013b).

Before the current emphasis on cybersecurity, it was t
George W. Bush Administration that set out to increase t
surveillance of non-American espionage agencies. Priva
expert Caspar Bowden points out that the Foreign mtellis
gence Service Act (FISA) Amendments Act of 2008 (FIS
2008) was focused on neither national security nor erim
nality, but rather on political surveillance. He describes the
FISA-related Foreign Intelligence Surveillance Court (FISCPFiveyesO Agreement
and the higher Review court (FISCR) in detail. EU member state Germany found itself to be an object
of surveillance through the PRISM program instead of a
Bowden also discovered that EU data on servers in the US isubject doing any such surveillance itself. Other states
not protected by the major regimes (e.g., Council of Europen the alliance of intelligence operations known as Five
(CoE), human righi}sn cases involving US national security Eyes (FVEY) are subjects. This secret agreement was prst
or political and/or foreign policy. signed in March 1946 by the United Kingdom and the
United States and later extended to encompass the three
Caspar Bowden and Paul De Hert are two of the authors o£Commonwealth realms of Canada, Australia and New
the collection listed under Didier Bigo et al. (2013a). TheyZealand?
propose that the European Parliament and the US Congress
should interact more in the Transatlantic Legislators Dialogu&AYS THAT DATA PROTECTIOMEASURESARE

Photo credit: Julie Rieg (Flickr)

on situations like the PRISM revelations. ORGANIZED IN HE B
OTHERVENUESFORSEEKING SOLUTIONS IN PURI! The common basis of US data protection policy is the Fourth
LATERAL INSTITUTIONS Amendment to the United States Constitution, which-com

prises part of the Bill of Rights. In 1967 the US Supreme Court
a Organisation forEconomicCo-operation andDevelop  held that its protections extend to the privacy of individuals
ment OECD as well as its original object P i.e., to regulate physical intru
Jennifer Stoddart, CanadaOs privacy commissioner, hasion for unreasonable searches and seizures. Most searches
stated that the recent update of the voluntary OECD  require a warrant; exceptions exist for inter alia foreign intel
guidelines for multinational enterprises in 2011 was  ligence surveillance, the Supreme Court decided in 1972,
relevant in the push towards stronger global data protecsubject to certain requirements (EPIC 2010).
tion (Stoddart, 2013).
Beyond the theoretical framework of the Fourth Amendment,
Council of Europe though, Othe US privacy landscape appears wild and unrulyO,
The signatory states to the aspirational Cybercrime Coreven to researchers at the renowned Institute for Interna
vention of the CoE have a committee (T-CY) that meetgtional Economics in Washington DC (Mann & Orejas 2001,
yearly*'The CoE also has a Convention for the Protec 15ff.). One reason for that is that it developed organically and
tion of Individuals with regard to Automatic Processing differently in multiple sectors; hence it is called sectoral. The
of Personal Data (CoE 108). Health Insurance Portability and Accountability Act of 1996
(HIPAA) is a prime example of data protection implemented
in only one Peld (in this case, health care). At the university
8 See video featuring Bowden 2013a, part 2, and Bowden 2013b. level, scientibc research is governed by Institutional Review
9 Nine major international civil liberties groups pin-pointed Article 12 Boards (in Europe called ethics committees), which also
of the Universal Declaration of Human Rights and Article 17 of the  impact on patient rights. The privacy policies required of

I(r;t(;e{g;ltlonal Covenant on Civil and Political Rights, Gavin Reilly companies comprise a third example. These measures are

10Bowden 2013a, part 2, 12 min.

11 Council of Europe, Cybercrime Convention Committee - see: http:// 12 Privacy expert Bowden has recently described the FVEY as background
www.coe.int/TCY to his presentation on surveillance at data centres (Bowden 2013a).
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Figure 1: Intel
ligence services
lack the visibility
characteristic of
government agen
cies on other levels

a Privacy Impact Assessment (PIA) is a method to anal
measures often applied by companies in the light regul
tion atmosphere of the Anglo-Saxon world. It is describe
in detail by David Wright (2011, 89). Security expert Bri
Schneier summarizes a paper co-authored by a we
known US privacy legal scholar Daniel J. Solove (Solo\

) =g = | Hartzog forthcoming) contending that the extensive PI/

FEDERL ,c BRUSSELS i currently carried out by the FTC potentially comprise tF
g5 ADMIN. BUREAUCRACY ; beginnings of a regulation system (Schneier 20185 is
an explanation that complements the conventional-cha

acterization of US data protection law as OsectoralO. A

of Anglo-American common law would thus confront-Con

B =

STATE - MEMBER

. GOVERMWENTS . STATES ‘ tinental European civil law. Privacy expert Gellman (20

dissents from the praise for the FTC. The Americans v
expect privacy to be governed by a commission on tra
in the EU, though, data protection is seldom associat
with trade policy.

Given the sectoral nature of US legislation described abo
separate from each other, not like the more comprehensiaad the additional conRicts between common law and ciy
OblanketO legislation in the EU described in the next sectam, it becomes clear that EU legislation takes a very (
below. The US sectoral approach has its disharmonies: feeent approach (i.e., a coordinated blanket approach).
privacy aspects of HIPAA are administered by the OfbceT8fFTA | TTIP to bridge these differences would compri
Civil Rights (OCR); hospitals, though, may resent being maither a signibpcant hurdle for a trade agreement or a-wat
tored by non-medical authorities. Banks are regulated by theg-down of European standards.

Consumer Finance Protection Board, and they dislike the
agency as being biassed toward consumersO interests \A#Y'S THAT DATA PROTECTION MESURESARE
disrespectful of banksO integrity (Gellman 2013). ORGANIZED IN HEEU

Here are some additional features of theSldlata protee  The EU data protection legislation can be described as co
tion landscape: prehensive, centralized and OblanketO-like in contrast to
US patchwork approach. The EUOs legislation reRects
a FISA dating back to 1978 was the framework for seve@iarter of Fundamental Rights of the European Union.
developments:
There is a data protection supervisor at the European lev
a Warrantless wiretapping by NSA was revealed publicly Feter Hustink! In addition, there is a system of data pro
late 2005 by the New York Times working with whistletection supervisors in each member state. They meet in t
blower Thomas Drake (Government Accountability Projeétrticle 29 Working Party, named so for its inclusion at th
2010). Warrantless wiretapping was said to be then disection in the data protection directive. The latter is cu
continued in January 2007 according to a letter fromently undergoing replacement by a more binding regulatio
Attorney-General Alberto Gonzalez to Senator Patridke General Data Protection Regulation (GDPR), which
Leahy (US Commission on Civil Rights 2010, v). replace all existing national laws on data privacy. The regt
tion will be complemented by a new directive addressed
a The Protect America Act is a controversial amendment police matters, which remain a member state competence
FISA, which expired in 2007 (James Risen & Eric Lichtbléhe new EU regulation has been subjected to intense lo
2009). The FISA Amendments Act of 2008, known dying by US companies, and P at least until the Snow«
FISAA 2008, replaced the Protect America Act. Both gaeeelations B was bogged down by over 3000 amendme
Bush-era ofpcials more power, a watershed developmeamioposals. Many amendments seek to water-down the dr.
analyzed in the video (Bowden 2013a). legislation, which contains provisions perceived as hil
drances from a business standpoint (such as the right
4 American data protection legislation does exist, but it l|ave data about oneself deleted by third-party provider:
sectoral and weak (except for liability issues and the PIABIs state of affairs can be found documented by an activ
done by the Federal Trade Commission (FTC) ; see bel¢&threms 2013) and in detail (American Chamber of Cc
The US has had an Electronic Communications Privacy Act
since 1986. In 2001 Senator Leahy began an attempt to g@b#e FTCOs actions certainly seem to be the stirrings of a much more
it updated. However these efforts have not garnered muchcomplete and substantive regime than simply requiring companies to
support. President Barack Obama set up his own Privacy 1o om0 Sove & Hario oo, 59 Ctroor
and Civil Liberties Oversight Board, which has also called; federal body of privacy law, the closest thing the United States has
for updating the 30-year-o|d privacy |egis|ati0n (Roberts to omnibus privacy regulation. Unlike the top-down approach of tpe
European Union and many countries around the world, the FTCOs

2013)' There has been a consumer privacy bill of rIgl‘nsapproach has been bottom-up - a series of small steps.O (ibid., 63).

since February 2012, but it is based on only voluntary COdP4§-|ustinx is retiring. Applications for the post of his successor were due
of conduct (EPIC 2013). on 20 September 2013.
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merce, 2013, in total 89 pages). One piquant detail is tkorge W. BushOs war on terror wreaked havoc on EU-US
just before the Snowden revelations, lobbyists had appeareslations, at least as regards data protection. The subsequent
to be successful in removing a clause that would have pr8nowden revelations threatened to derail the TAFTA | TTIP
cluded FISA surveillance; now parliamentarians are callinggotiations before they even started. Even if the members
for its reinsertion of the OAnti-FISAO clause into thé®drafif the ad hoc working group succeed in coordinating their
Lawyers working at Sidley Austin LLP, a US corporate law tstatesO action without violating each otherOs sovereignty,
doubt whether FISA surveillance would even fall under thbat accomplishment would remain only one measure at the
draft regulation, as it comprises a policing measure. (Sidleation-state level. Intelligence services work covertly, one
Austin 2013). Analyst Evgeny Morozov goes a step furthetamel removed from democratic structutéls$.is there that

his pessimism about using regulation as the solution-wittthe governance and monitoring of the agencies must be
out addressing the real problem: information consumerisiimproved. The Electronic Freedom Foundation has described
He points out that even the strict European regulation is ngast attempts to reform the FISA Court and current proposals
match for the commercialized Internet of Things that is-com(Jaycox 2013)

ing about rapidly (Morozov 2013). That futuristic evolution

of todayOs Internet will mean everyday OthingsO can peStategically, it will matter whether the EU or the US has the
surveillance on consumers, delivering their results to privatstronger interest in concluding an agreement. Business inter

sector market OintelligenceO brms. ests in America may be pushing for trade policy to trump
EU data protectiol.Which side would be more willing to
CONCLUSION make concessions on data protection? If the Americans are

not willing to compromise, the Europeans might Pnd that a
There is still much uncertainty about the inclusion of dattrade agreement is not the venue with the best chances of
protection in the TAFTA | TTIP (J. Fleming 2813d% paper success regarding d ata protection.
was not intended to speculate about the outcome of onge—
ing devempmem& but rather to provide background for ¥ OSecurity services and several academics working on intelligence -

. consider that only their own government, and often only the president
more accurate assessment of developments as time goes Oyt the prime minister, has the right to know what they do.O (Bigo et al.

2013b, 16).

15Article 42 according to Bowden 2013b, page 29"., referring to the new18 Oversight measures failed: O#e minimization procedures proposed
DP Regulation draft. by the government in each successive application and approved and
16 See also: OEU o%cials have stated that data protection will not be coy 2dopted as binding by the orders of the FISC have been so frequently
ered by the [TAFTA | TTIP] agreement, but that (transborder) data and systemically violated that it can fairly bg said that this Crlthé_l|
$ows will. Digital industries have also called for inclusion of personal ellfemgnt of,the'overall BR [bulk records] r?g'me has.nev.e-r fuqctloned
data $ows into this trade agreement, while privacy advocates maintain € €ctively,O said Reggie B. Walton, FISC judge as cited in United
that international rules for such data transfers already exist, and that States (2009, 11)
the United States should ratify Council of Europe Privacy Convention 190US could exploit trade deal to expand spyingO warns Je" Chester of
108. Meanwhile, there are questions about the adequacy of the EU-US Center for Digital Democracy (2013) as cited in Atlantic Community
Safe Harbor and plans to review itO (Public Voice 2013). (2013).
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HORMONE!TREATED BEE
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Abstract: A free trade agreement between the United State@sy American intentions to rebut this ban, it is questionable
and the European Union may seem like a good idea at Pisiw long the European market will stay free of hormone-beef,
glance, being sold as benebtting consumers by promisisigould TAFTA | TTIP become reality. ,

economic growth and higher employméfawever, taking a

closer look at the negotiations, it becomes evident that bugi FREBRADE AGREBMENT !BENE-ITING THE CON!

ness groups and lobbyists have far more say in the talks thGdMERS?

civil society, pushing an agAenda advantageous to the indus

try while neglecting consumer rights. By abolishing non-tariffhe negotiations about a free trade agreement between the
barriers and adjusting regulatory standards, both negotiatindS and the EU entered its second round in November 2013,
partners are trying to push certain products into each otherter the partnership has been debated for over two decades.
markets. In this article, US beef that has been treated withe Transatlantic Free Trade Agreement (TAFTA), or what is
growth hormones will serve as an example that shows whaiw called the Transatlantic Trade and Investment Partner
threats a potential lowering of standards could entail, whikhip (TTIP), promises to raise Gross Domestic Product (GDP)
government and corporations work out a deal over the comand create millions of jobs on both sides of the Atlantic. A
sumersO heatfermone-treated beef is currently banned instudy conducted by the ifo Institute and the Bertelsmann
the EU under the Precautionary Principle, however considéoundation estimates the creation of 1.1 million new jobs and
a rise in per capita GDP of 13.4% in the US. The numbers
- for the EU look similarly promising, especially for Baltic and
b " Southern-European states whose trade will benebt from
lower tariffs (Felbermayr et al. 2013).

These numbers should make consumers rejoice, since a
free trade agreement aims at benebpting the economy and at
creating jobs. However, contrary to what business-friendly
studies have depicted, a free trade agreement could also
entail massive downsides. TAFTA | TTIP will have harsh
effects on nations not included in the free trade zone (for
example, an estimated decrease of per capita income-in Can
ada and Mexico of 9.5% and 7.2% respectively) or negative
effects on developing countries (with Guinea and the Ivory
Coast leading the group of the disadvantaged) if a lowering of
tariffs between the EU and the US exclude them as competi
tors in the market (ibid. 2013). But, aside from these global
consequences related to tariffs, TAFTA | TTIP also has the
potential to harm consumers inside the free trade zone by
scaling down regulatory standards, thus opening the market
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for products and processes considered questionable by eitheicurrent market share of only seven percent, even though the

one of the negotiating partners. EU is the biggest importer of foreign agricultural goods in the
world (USDA Foreign Agricultural Service 2013). This means
HARMONIZING STANDARDS that the US has a massive market for the hormone-beef that

they would like to expand to Europe.
One of the major concerns that have been voiced by civil
society groups and activists in the course of the TAFTA | TTIIRe dispute over the ban on hormone-treated beef between
negotiations concerns the Oharmonization of standardsQhe US and the EU has been going on since 1981 with the EU
eradicate those regulatory standards, or non-tariff barrierbanning the import of beef that has been treated with hor
Aside from tariffs that can constrain trade, non-tariff barriermonal growth promotants. The US reacted to this by imposing
are regulations and rules that apply to goods b for exampietaliatory tariffs on EU agricultural products such as meat,
licensing and control procedures concerning health, food dtoquefort cheese, and chocolate through a WTO arbitration
environmental matters. Since harmonizing these standardase. As a result, the European Parliament banned hormone-
means creating Oan identical regulation or standard[s] acrveated beef in the EU. The dispute was only partially settled
two jurisdictionsO, standards would either be raised by oner2013, with a reduction on the retaliatory sanctions imposed
the negotiating partners to meet tighter restrictions or lowby the US and a raise in the import of hormone-free American
ered by one of them to make the Row of goods easier acroseat to the EU (European Parliament 2012). Even though an
the Atlantic (Schlosser & Bull 2013). increase in the global trade of hormone-free meat can be

considered a relatively positive development, there are signs
Critical voices on TAFTA | TTIP, such as technology journatisait Americans will still try to push SPS measures into the
Glyn Moody, are conbdent that it will resemble a race to thrade talks to ensure that meat grown with hormones will
bottom concerning regulatory issues, rather than a race &dso reach the European market.
the top, that is to say, reaching a level of higher mutualstand
ards. Moody states that a lowering of standards is a likéfythe 2013 Report on SPS Barriers to Trade by the Ofpce of
scenario for the trade agreement since non-tariff barrierthe United States Trade Representative (USTR), it reads that
Oare just obstacles to making probtsO (Braun 2013).-As anesDUSTR is committed to identifying and combating unwar
ter of fact, negotiators have so far invited far more businesanted SPS barriers to U.S. food and agricultural exports.
than civil society groups to the negotiation table, which sudJSTROs efforts to remove unwarranted foreign SPS barriers
gests that corporate interests, and thus probts, play a magerve the PresidentOs goal of doubling US exports by the end
role in the trade agreement (Corporate Europe Observatasf2014 through the National Export InitiativeO (Ofbce of the
2013). A recent article in the New York Times states thaited States Trade Representative 2013). What exactly does
for both sides to meet a mutual single standard is Owotlle US Trade Representative mean by Ounwarranted® SPS bar
hundreds of millions of dollars, if not billions, in savings faiers? The main philosophical point of contention in leveling
businesses particularly if they can persuade negotiators tegulatory standards between the two trading partners comes
accept less strict rules in the processO, meaning that corpown to what is called the precautionary principle.
rations are the main benebciaries of this agreement (Lipton
& Hakim 2013). APPLYING THE PREBUTIONARY PRINCPLE

THECASE - HORVMONETREATEDBEH- The precautionary principle applies when in a policy or
action there is a suspected risk to consumers, animals, or
So what kind of potentially harmful regulatory adjustmentthe environment that lacks sufbcient scientibc evidence to
are we talking about? A good example is the issue of fopbve its harm. Until scientibc proof of the hazards of the
regulation, to be clear, the sanitary and phytosanitary (SP8)duct has been provided, the precautionary principle justi
measures, which include hormone-treated meat, genetbes the decision to stop the distribution or the withdrawal
cally modibed organisms (GMOs) and chicken meat that lfigsn the market of certain products. This principle has been
been disinfected with chlorine. These are standards thadtibed by the WTO and has been applied by the EU in the
are accepted in the US, thus allowing those foods to havlh@mone-meat dispute (European Commission, 2000 and
big market share. Hormone-treated beef is a main point @ffbcial Journal of the European Union 2003). In contrast
controversy and it is a good instance of a regulatory issue,that, the US prefers scientibc risk assessment over the
especially since it has been a topic of dispute for sevemkcautionary principle as Wiener and Rogers state, where
years. Hormones are used on approximately two-thirds afmere risk hazard is not enough to stop the production or
all American cattle and on about 90% of the cattle on bdjstribution of beef treated with growth hormones (Wiener &
feedlots. According to a study by the US CongressiorRdgers 2002, 9-11). Some analysts attribute this way ef think
Research Service, the percentage of hormone-treated beeg) to a Orisky, recklessO American attitude in doing business,
in large US commercial feedlots approaches 100% (Johnsdrere the precautionary principle is seen as Oan antidote to
& Hanrahan 2010). industrialization, globalization, and AmericanizationO (ibid.
2002).
By looking at the numbers of the USO agricultural exports to
the EU, one can clearly see the American incentive to GharMthat is worrisome concerning the current TAFTA | TTIP
nizeO the SPS standards and to ship more modibed foodsegotiations is the American push toward eliminating the
Europe: according to US Foreign Agricultural Service, US agriecautionary principle in the agreement. In a document
cultural imports to the EU Ohave vastly underperformedO uétked from the negotiations on regulatory cooperation,
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the US Chamber of Commerce and BusinessEbcafidor HEALTH THREATS - HORVIONE!TREATEDBEH-
the removal of statutory barriers to cooperation and state that
decisions concerning regulation need to be Oevidence bas8dQ@vhat are the harmful effects of hormone-treated beef that
(U.S. Chamber of Commerce and BusinessEurope 2012). Exgope fears and that the US casts aside as not scientilec? Dur
though the language of this document is quite cryptic, caling the meat production process, sex hormones are injected
ing for Oevidence basedO decisions in regulations can cléattythe cattle while the animals grow up. These hormones,
be seen as a call for a rejection of the precautionary princigdenong them testosterone, progesterone and estrogen, which
since some threats - as those posed by hormone-beef - laeke approved by the US Food and Drug Administration, are
sufbcient evidence for the US. used to promote faster growth (US Food and Drug Administra
tion 2011). Since farmers are paid for the weight of the animal
In a letter to Michael Froman, formerly US Deputy Natiortakey sell for slaughter, having fast growing cattle is a means of
Security Advisor for International Economic Affairs, US agimcreasing probt due to a shorter period of growth time and
cultural companies and organizations expressed their concelesser feed costs. The issue regarded as most problematic with
about the precautionary principle and explicitly asked for ahe hormone-treated cattle is that when the meat is consumed,
exclusion of it in the trade agreement, calling European precatlne sex hormones can create an increase, and thus an imbal
tion Oa pretext for import protectionism under the pretense afce, of human hormone levels. These hormones are believed
consumer safetyO (US Food and Agricultural Producers 2ab3jause premature puberty in girls and also to be carcinogenic,
This also shows that US businesses are strongly pushiwgh an especially high risk of causing breast cancer (Epstein
towards a lowering of European standards to enter their pro@008; Bueckert 1999).
ucts in the EU market.
In the legislation prohibiting the use of hormones in European
4 T . . . .. cattle passed in 2003, the European Parliament states that
usinessEurope is a lobbying group located in Brussels whose goal is to i K ! . . R
promote lasting development of companies in Europe and to\strengthenoestradlol 17 used in American livestock Ohas to be considered
EuropeOs competitiveness. In 2010 they were awarded the OWorst Climage g complete carcinogen, as it exerts both tumour-initiating
LobbyingO Award by Corporate Europe Observatory and other organizagand tumour-promoting effects and that the data currently-avail

tions for e"ectively undermining the EU plans to cut CO& emissions ; ) ) o 2
(http:/mww.worstlobby.eu/2010). able do not make it possible to give a quantitative estimate of
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the riskO and that Othe avoidance of such intake is of absdledegradation of the environment that results from a free
importance to safeguard human healthO (European-Parlimde agreement might generate probts for the industry in
ment 2012). Even though there is still a lack of evidence the short run, but it will eventually backbre on and negatively
the harms of hormones from meat, the EU recognizes tlmpact consumers.
risks and applies the precautionary principle here.
CONCLUSIONS
This means that there is an urgent need for further studies
to prove the link between hormones in beef and cancer, Since the TAFTA | TTIP negotiations are nowhere near an
that the US cannot discard the concerns as non-scientifactual trade deal yet and the newest revelations about US
anymoré. Aside from the threat hormones could pose t@spionage might, hopefully, put another damper on things,
humans, on a larger scale, one has to also keep in mihere is still enough time to raise public awareness about
that an accelerated growth of cattle is always an indicatahat is at stake should TAFTA | TTIP become reality. K is cru
that animal welfare is compromised in favor of maximizingal that there be a public dialogue about issues that concern
probts. In addition to that an increase in beef, or any kind@insumers and not give business the power to make politics
mass meat production, means an increase in CO$ emissitorsthem. A harmonization of agricultural standards should
and therefore a burden on the environment (The GuardiatepPnitely not be included in the agreement since it is unlikely
2007). Discussing this issue further would be beyond thbat the US will raise their standards and that would leave
scope of this article; however, one has to bear in mind thiéie EU to lower theirs. Furthermore, the import of hormone-
treated beef should remain banned, not only because of the
} i o ) threats to consumers and to the environment that cannot yet
2 For an interesting case of the cozy relationship between industry .
and government on this issue, see how the Canadian public health € foreseen, but also because it will spur factory-farmed meat

department !led a gag order on three scientists who uncovered seriouproduction ona |arger scale and thus add to the degradation
health risks related to hormones in beef. Health Canada pressed ther'rbf animal welfare and the environment

not to reveal the information and, as a result, all three scientists were )

suspended. http://www.environmentalhealth.ca/summer01blow.html
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